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The Superintendency of Tax Administration is 
requesting supporting documentation when 
using the non-resident related party as the 
tested party for the transfer pricing study

At the beginning of 2021, the Superintendency of 
Tax Administration -SAT- announced its oversight 
plans for transfer pricing matters for the second 
half of the year, which include among others:

a) SAT’s plan to increase transfer pricing audits 
by 50% 

b)	 Oversight	of	taxpayers	classified	as	Special	
Large and Medium-Sized Taxpayers 

c) Sending of information requests to taxpayers

Consequently, SAT has already started sending 
information	requests	to	taxpayers,	and	specifically	
requesting supporting documentation when the 
“tested party” or “party subject to analysis” (per 
the OECD) in the transfer pricing study is not the 
Guatemalan entity, but rather the non-resident 
entity.

For	such	purpose,	it	will	be	important	to	define	
who the tested party or party subject to analysis 
is. According to the 2017 OECD Transfer Pricing 
Guidelines for Multinational Enterprises and Tax 
Administrations	2017,	the	tested	party	is	defined	
as follows: “… The choice of the tested party should 
be consistent with the functional analysis of the 
transaction. As a general rule, the tested party is 
the one to which a transfer pricing method can 
be applied in the most reliable manner and for 
which the most reliable comparables can be found, 
i.e. it will most often be the one that has the less 

complex functional analysis.” In conclusion, the 
tested party is the entity that during the Transfer 
Pricing	process	will	be	subject	to	financial	analysis.	

For example, we can observe that indicated above 
in the providing of services between related 
parties. Usually, if the service is provided by a 
foreign related party, it is such party that has 
sufficient	information	for	understanding	the	
conditions	in	which	the	price	or	profitability	of	
this service is being agreed upon. The foreign 
related party knows the basis, the margin, and the 
conditions of the service. In other words, according 
to the OECD, in order to have an objective analysis 
that demonstrates compliance with the arm’s 
length principle, the entity that provides the service 
should be used as the tested party, since it is the 
entity for which there is information on the assets, 
functions, and risks that are directly related to the 
activity subject to analysis. 
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With	respect	to	the	above,	the	Guatemalan	tax	office	is	
requesting information that includes among others:

Providing	the	financial	statements	and	balance	sheet	
of the non-resident related party selected as the 
“tested party,” as well as annual reports or equivalent 
annual reports, and supporting documentation and 
accounting records.

Submitting a detail of how the income, costs, and 
expenses attributable to the transaction subject to 
analysis	are	segmented,	and	the	financial	information	
of the non-resident related party (tested party), which 
should match the total reported by both entities 
according to the Transfer Pricing Study, as well as 
submitting the supporting documentation.

Submitting	a	justification,	signed	and	stamped	by	the	
accountant and endorsed by the Legal Representative 
and	by	the	firm	that	prepared	the	Transfer	Pricing	
Study, of the legal and technical basis for not using 
the Guatemalan entity as the tested party.

As	can	be	observed,	the	tax	office	is	requesting	extensive	
and detailed information on the non-resident related party 
used as the “tested party” in the Transfer Pricing Study, 
with	the	purpose	of	verifying	that	the	profitability	being	
reported aligns with the arm’s length principle. 

Therefore, if your transfer pricing study was documented 
using the non-resident related party as the “tested 
party,” we recommend having all of the supporting 
documentation readily available, since because Guatemala 
has no current agreement for sharing information with 
other tax administrations, it will be imperative to have all 
the documentary support available for sharing it with the 
tax	office	in	the	event	of	an	audit.

Deloitte Transfer Pricing News | December 2021



Deloitte Transfer Pricing News | December 2021

Our experts:
Deloitte	offers	a	range	of	integrated	tax	and	legal	services.	Our	teams	combine	technical	knowledge,
experience and innovation, which allow us to help our clients meet their objectives at the local and
global levels.

Deloitte	refers	to	Deloitte	Touche	Tohmatsu	Limited,	a	UK	private	company	limited	by	guarantee,	its	network	of	member	firms	and	their	
related entities, each of which is a legally separate and independent entity. Please see www.deloitte.com to learn more about our global 
network	of	member	firms.

Deloitte	provides	audit	&	assurance,	consulting,	financial	advisory,	risk	advisory	and	tax	&	legal	services	to	public	and	private	clients	spanning	
multiple	industries.	With	a	globally	connected	network	of	member	firms	in	more	than	150	countries,	Deloitte	brings	world-class	capabilities	
and high-quality service to clients, delivering the insights they need to address their most complex business challenges. Deloitte’s more than 
330,000 professionals are committed to making an impact that matters.

As used in this document, Deloitte Guatemala, S.A., which have the exclusive legal right to engage in, and limit its business to, providing 
auditing,	consulting,	tax	consultancy,	legal,	risk	and	financial	advisory	respectively,	and	other	professional	services,	under	the	name	“Deloitte”.

This presentation contains general information only and Deloitte is not, by means of this document, rendering advice or accounting, 
commercial,	financial,	investment,	legal,	tax	or	other	services.

This presentation is not a substitute for such professional advice or services, nor should it be used as a basis for any decision or action that 
may	affect	your	business.	Before	making	any	decision	or	taking	any	action	that	may	affect	your	business,	you	should	consult	a	qualified	
professional advisor. No representation, warranty or promise (either explicit or implicit) is provided regarding the accuracy or completeness 
of	the	information	in	this	communication	and	Deloitte	will	not	be	responsible	for	any	loss	suffered	by	anyone	who	relies	on	this	presentation.

© 2021 Deloitte Guatemala, S.A.

 

Mario Coyoy

Centralamerica Transfer 
Pricing Leader Partner
mcoyoy@deloitte.com

Joshua Rivera

Manager
Transfer Pricing
jjrivera@deloitte.com


