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Flying private typically offers comfort, privacy, and convenience.
However, the lease or purchase of a private aircraft comes with
a high cost, including US sales and use tax considerations. In this
article, we will explore the implications of sales tax laws and use
tax in US on aircraft purchases and leases.

Purchase of private aircraft

The sale of aircraft is subject to US sales and use tax in 45 states
and the District of Columbia, unless an exemption applies. Sales tax
laws generally apply where title and possession are transferred.

Sales tax exemptions

Some states provide outright exemptions for the sale of
all aircraft. For example, New York and Massachusetts
exempt aircraft sales if certain criteria are met!

Example: Massachusetts exempts the sale of aircraft, including the
sale of repair or replacement parts exclusively for use in aircraft.
No documentation is required to receive this exemption.?

Additionally, some states have a “fly-away” exemption related
to the sale of an aircraft, allowing an out-of-state buyer to
take possession of an aircraft without paying sales tax if

the aircraft is immediately removed from the state.

Example: Florida exempts aircraft purchased by nonresidents from
sales tax if the sale is made through a registered dealer and the aircraft is
removed from the state within 10 days.? The buyer must sign an affidavit
confirming their understanding of the exemption laws.* This exemption
does not apply to sales to Florida residents, corporations with Florida
resident officers or directors, or entities controlled by Florida residents.>

Exemption documentation requirements

for fly-away exemption

Purchasers must maintain detailed documentation for

the state in which the aircraft is purchased to support its
exemption from tax. Missing or incorrect documents can lead to
exemptions being denied and significant tax liability. In general,
purchasers should maintain the following documentation:

* A copy of the purchase agreement.

* An affidavit signed by the seller verifying where the purchaser took
receipt of the aircraft and specifying the date and delivery location.

* Flight logs from the date of purchase until the date the aircraft
left the state to show the state where the initial flight occurred.

* Detailed documentation certifying that the aircraft will be
removed from the state within a specific period (if relevant).®
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Use tax in US

In addition to sales tax considerations, it is important to be
aware of potential use tax obligations. Use tax is typically
imposed when tangible personal property, including an
aircraft, is purchased without the payment of sales tax where
there is no applicable exemption. Accordingly, even if sales
tax does not apply at the time of the aircraft’s purchase, use
tax may apply if the aircraft is stored (hangared) or used in a
state that does not provide for a sales/use tax exemption.

Use tax may be due where the aircraft is hangared,
as this location serves as the aircraft’s primary base,
and where the aircraft is predominantly flown.

California interstate and foreign commerce exemption
Some states offer interstate and foreign commerce exemptions
for aircraft used primarily in interstate and foreign commerce.
The scope of this exemption depends on the extent of interstate
use and the degree of residency within the state. For instance,
California has established testing periods after which the aircraft
is considered exempt.

In California, use tax is presumed due for aircraft brought into
California within 12 months of purchase, unless the aircraft meets
the interstate and foreign commerce exemption.” California exempts
aircraft purchased out of state and used primarily in interstate

or foreign commerce for business. To qualify, the aircraft must

be purchased and first used outside California, with principal

use in transporting goods or passengers across state or national
boundaries. California use tax is not due if 50% or more of the
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aircraft's flight time is for interstate or foreign business use during
the six-month “Test Period” following its entry into California.
After this period, personal use does not affect the exemption.

California generally requires that purchasers maintain detailed
documentation to support the interstate and foreign commerce
exemption in California including but not limited to the following:

e Flight logs detailing the business purpose of each flight from the
date of purchase through the state's applicable test period.

e Documentation supporting each flight's business purpose, such
as meeting minutes, signed affidavits, or business trip emails.

* Federal income tax returns showing the aircraft's
depreciation as a business asset.

Tax considerations: How to lease
a private jet

Many states provide a sales tax exemption for aircraft purchased
for resale or lease. This means the initial purchase is not subject to
sales tax, but the lessor must collect use tax on the lease payments,
which is calculated based on the lease amount and remitted to the
state periodically.

Sourcing considerations

If an aircraftis leased to a lessee in a different state from the lessor,
the tax treatment can become complex. Use tax may be due in the
state where the aircraft is hangared or used or where the lessee
takes possession of the aircraft, rather than the location of the
owner/lessor of the aircraft. Accordingly, a lessor collecting tax on
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the lease streams received from the lessee may be required to
register and remit tax in multiple states based on where the lessee
uses the aircraft.

Example: If an aircraft is leased from a Florida-based company to a lessee in New
Jersey, the lessor may need to collect Florida sales tax on the lease payments if
the aircraft is delivered to the lessee in Florida. However, if the aircraft is used

in New Jersey, then the lessor may be required to remit use tax to New Jersey

on certain lease payments received while the aircraft was in that state.

California leases of mobile transportation equipment
In California, an aircraft is considered mobile transportation

equipment (MTE), defined to mean “equipment for use in transporting

persons or property for substantial distances,” which is treated
differently than leases of tangible personal property in California.®

A key difference between leases of MTE and other types of
equipment is that the lessor is considered the consumer of

the MTE. Accordingly, the lessor must pay tax based on the
equipment’s purchase price unless the lessor timely elects

to report and pay its tax liability measured by the “fair rental
value” of the MTE (i.e., the amount of rentals required by the
lease).” For California leases of non-MTE, the lessor must report
tax on the fair rental value unless they make a timely election
to pay tax on the purchase price of the leased property.”®

For MTE leases, if the election is not made on time, the lessor
loses the option to use fair rental value, and the tax must

be paid based on the purchase price of the equipment.”

This election cannot be changed once made."” This could

lead to double taxation if the aircraft is leased in another
state that imposes sales/use tax on the lease stream.

Accordingly, a state-by-state analysis of aircraft classification and

related rules is necessary to understand the multi-state sales and use

tax implications of purchasing an aircraft for lease to third parties.

Summary

Navigating the US sales and use tax implications of purchasing and
leasing private aircraft can be complex, but with guidance from a
multidisciplinary team that understands these considerations, you
can make more informed and tax-efficient decisions with confidence.

This article contains general information only and Deloitte is not,
by means of this article, rendering accounting, business, financial,
investment, legal, tax, or other professional advice or services. This
article is not a substitute for such professional advice or services,
nor should it be used as a basis for any decision or action that
may affect your business. Before making any decision or taking
any action that may affect your business, you should consult a
qualified professional advisor. Deloitte shall not be responsible

for any loss sustained by any person who relies on this article.
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The services described herein are illustrative in nature and
are intended to demonstrate our experience and capabilities
in these areas; however, due to independence restrictions
that may apply to audit clients (including affiliates) of

Deloitte & Touche LLP, we may be unable to provide certain
services based on individual facts and circumstances.
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