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US Individual Expatriation Tax

The U.S. imposes income tax on the worldwide income of its citizens and “green card” holders' even if
they reside overseas. U.S. citizens and U.S.-domiciled persons are also subject to U.S. gift and estate tax
on transfers of worldwide assets. As a result, certain individuals sometimes consider relinquishing their
citizenship or green card. However, certain expatriating individuals who give up U.S. citizenship or a green
card are subject to an “exit tax” and treated as if most assets were sold on the day before the expatriation
date. Furthermore, U.S. persons receiving gifts or bequests from persons who expatriated on or after June
17,2008 may be subject to an inheritance tax.

This publication provides a brief overview of the current? U.S. expatriation tax rules. Please note that an
individual who expatriated prior to June 17, 2008 may be subject to prior, and very different, versions of the
expatriation tax rules. U.S. expatriation tax and taxation of individuals with international connections is a
complex area and appropriate tax advice should be obtained when considering renouncing U.S.
citizenship or relinquishing a U.S. green card.

T A Green Card holder is a permanent resident that has been granted authorization to live and work in the United States on a permanent basis (www.dhs.gov).
2 As of the date of this publication, the current individual expatriation tax rules are contained in Internal Revenue Code Secs. 877A and 2801, as enacted by the Heroes Earning
Assistance and Relief Tax ("HEART") Act, P.L. 110-245, which apply to individuals expatriating on or after June 17, 2008.
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Q U.S. expatriation tax rules

AlLU.S. citizens who relinquish or “give up” their
citizenship status on or after June 17, 2008, and
“former long-term residents” who give up their
green cards on or after June 17, 2008, are
subject to the expatriation tax rules if they meet
any of the following three tests:

Net Income Tax Test:

For the five-year period before expatriation, the
individual had an average annual U.S. income
tax liability of at least $139,000 in 2008,
(adjusted annually thereafter).?

Net Worth Test:
The individual’s net worth is at least $2 million.
Certification Test:

The individual fails to certify compliance with all
applicable federal tax obligations for the five
years before expatriation.

Covered Expatriate

Anindividual who is subject to the current
expatriation tax rules is referred to as a “covered
expatriate.”

Former long-term resident

A “former long-term resident” is an individual
who has held a green card for any portion of at
least eight of the fifteen tax years preceding
expatriation. Note that one day is considered a
portion of a tax year; therefore, if an individual
obtained his or her green card on December 31,
2019, and relinquished the green card on
January 1, 2026, he or she will have held his or
her green card for a portion of eight tax years
and will therefore be considered a former long-
term resident for purposes of these rules.

An individual who has been residentin the U.S.
for eight years under any other immigration
status, such as a work visa, is not a long-term
resident for purposes of the expatriation

tax rules.

For example, if an individual was resident in the
U.S. for seven years under a work visa and for six
more years under a green card and relinquishes
the green card in year six, he or she would not be
considered a long-term resident.

3$211,000 for 2026

41If renunciation or relinguishment under (1) or (2) above is subsequently approved by the issuance to the individual of a certificate of loss of nationality by the U.S. Department

of State.

@ Act of Expatriation

The actual act of expatriation by a U.S. citizen
for tax purposes occurs when the individual
formally renounces U.S. citizenship.

A U.S. citizen shall be treated as renouncing his
or her citizenship on the earliest of the
following dates:

1. Date on which he or she renounces
nationality before a diplomatic or consular
officer of the U.S.*

2. Date onwhich he or she furnishes a signed
statement of voluntary relinquishment to
the U.S. Department of State.

3. Date onwhich U.S. Department of State
issues to the individual a certificate of loss
of nationality.

4. Date onwhichaU.S. court cancels a
naturalized citizen’s certificate of
nationalization.

A green card holder shall be deemed to have
expatriated on the date that lawful permanent
resident status ceases. This occurs either on
the date a green card is revoked or judicially or
administratively determined to have been
abandoned, or on the first day of a tax year for
which a long-term resident invokes a tax treaty
to be treated as a resident of a foreign country
and does not waive the benefits offered by the
treaty to residents of such foreign country.
Appropriate advisors, including immigration
counsel, should be consulted before a treaty
position is taken, and anytime planning is
conducted that affects an individual’s residency
status for tax purposes.

Under prior law, an additional step was required
in order for an individual to be considered to
have expatriated for tax purposes (the filing of a
specific tax form). This additional step is not
required under the current expatriation

tax rules.
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The expatriation tax rules contain two key
components: a deemed sale of all assets as of
the day before expatriation, and a tax on the
receipt of gifts or bequests by a U.S. person
from a covered expatriate.

Deemed Sale:

An individual will be deemed to have sold all
assets on the day before the date of expatriation
for fair market value. Losses from the deemed
sale may be taken into account to the extent
they would otherwise be permitted by the
Internal Revenue Code upon an actual sale of
the property, except the wash sale rules do not
apply. Thus, for example, losses from the
deemed sale of capital assets are subject to the
normal limitation that capital losses in excess of
capital gains may only be deducted to a
maximum amount of $3,000 (or $1,500 in the
case of a married individual filing a separate
return). The first $600,000 of net gain is excluded
for each expatriating individual; this $600,000
amount will be indexed annually.® Note that this
exclusion is not applicable with respect to
certain deferred compensation assets, certain
interests in nongrantor trusts, and specified tax-
deferred accounts.

A basis adjustment will be applied to all

property subject to the deemed sale provisions;
such adjustment will ensure that an actual sale
at a future date would not result in double
taxation due to the prior application of the
deemed sale rules.

For purposes of determining the basis of
property subject to the deemed sale rules,
property that was held by an individual on the
date the individual first became a resident of the
U.S. shall be treated as having a basis of not less
than the fair market value of such property on
the residency start date. An individual may elect
not to have this step-up in basis apply. Basis of
property acquired after the residency start date
would be computed under the “standard”

basis rules.

Special rules apply to certain deferred
compensation assets, certain interests in
nongrantor trusts, and specified tax-
deferred accounts.

®$910,000 for 2026

6 Regulations define the term “resident” for the purpose of this inheritance tax as someone who is domiciled in the U.S.

Tax on Gifts and Bequests:

A citizen or resident of the U.S.® who receives a
gift or bequest from a covered expatriate is
subject to a special U.S. inheritance tax on the
receipt of such gift. The total value of the gift is
first reduced by the available annual exclusion
($19,000 in 2026), and tax is then assessed at
the highest applicable gift tax rate’ at the time of
the gift (in 2026, the top gift tax rate is 40
percent).

The marital and charitable deductions are
available for purposes of the special inheritance
tax for transfers to a U.S. citizen spouse or a
qualified charity.

Pursuant to Final Regulations published in

early 2025, unless a living donor expatriate
authorizes the disclosure of the donor
expatriate's relevant return or return information
to the U.S. citizen or resident receiving the gift,
there is a rebuttable presumption that the donor
is a covered expatriate and that the giftis a
covered gift. To date, no procedure has been
developed to authorize the disclosure of the
donor expatriate's information.®

In general, deferred compensation includes all
types of employer retirement plans including
foreign plans, qualified retirement plans, and
nonqualified retirement plans. In addition, it
includes property transfers or the right to future
property transfers that an individual is entitled
to receive in connection with the performance
of services to the extent that amounts have not
been previously included in taxable income.
Tax-deferred accounts include individual
retirement plans, qualified tuition plans,
Coverdell education savings accounts, health
savings accounts, and Archer MSAs.

Eligible deferred compensation

Eligible deferred compensation is any deferred
compensation item with respect to which:

- The payor is either a U.S. person or certain
non-U.S. persons who elect to be treated
as a U.S. person for purposes of
withholding, and

- The covered expatriate notifies the payor of
their covered expatriate status and
irrevocably waives any claim to
withholding reduction under any U.S.
treaty. Notice to the payoris accomplished
by furnishing Form W-8CE within 30 days
of expatriation. The waiver of any right to
claim any withholding reduction under any
U.S. treaty is made on Form 8854.

Eligible Deferred Compensation ltems
and Interests in Nongrantor Trusts

For eligible deferred compensation items and
assets held in nongrantor trusts, in lieu of
taxation upon expatriation, the default
treatment is to subject a future distribution to a
covered expatriate subsequent to his or her
expatriation date to U.S. tax through a
withholding mechanism. The plan
administrator or trustee is required to withhold
U.S. tax at the rate of 30 percent on the taxable
portion of a distribution.

For grantor trusts, the deemed sale rule
generally applies to all trust assets, and this
special withholding rule is not applicable.

The expatriating individual may elect not to have
the deferral/withholding rule apply and may
instead treat the eligible deferred
compensation asset or interest in the
nongrantor trust as having been distributed on
the day before the expatriation date. In order to
elect out of the deferral/withholding method for
a beneficial interestin a nongrantor trust, a
valuation letter ruling must be obtained.

7 As defined by the statute, the applicable rate is an estate tax rate as specified in the table contained under Section 2001(c). For tax year 2026, the estate tax rate mirrors the

applicable gift tax rate.

8 The Final Regulations are generally effective for covered gifts or covered bequests received on or after January 1, 2025.



US Individual Expatriation Tax Rules

Tax-Deferred Accounts and Other
Deferred Compensation

For ineligible deferred compensation and
specified tax-deferred accounts, all assets will
be treated as having been distributed on the day
before the expatriation date. With respect to
property transfers or the right to transfers,

amounts are assumed to have been transferable

and not subject to a substantial risk of forfeiture
on the day before the expatriation date.

The deemed distribution will be subject to
income tax at ordinary income rates. However,
if the expatriating individual has not yet reached
retirement age, no early withdrawal penalty
applies to a deemed distribution under the
expatriation tax rules. A basis adjustment is
permitted to reflect the taxation incurred as a
result of the deemed distribution under the
expatriation tax rules.

Employer considerations

Employers typically focus on three areas when
preparing for the application of these rules:

Compliance

Employers should consider adopting processes
to ensure proper withholding and/or reporting
related to taxation under the current
expatriation tax rules. Further, pending guidance
concerning the valuation of certain deferred
compensation such as retirement plans,
employers will need to determine appropriate
valuation for purposes of compliance with

these rules.

Policy Review

Employers should consider reviewing their
human resource policies to determine if they
have any potential obligation to reimburse the
taxes resulting from this Act. For example,
policies covering relocation and international
assignments may contain tax reimbursement
provisions that could be used to seek
reimbursement of these taxes.

Education

Employers may want to take steps to help their
employees understand the implications of
expatriation and its potential tax impact. Such
education may be directed at employees who
are in the process of obtaining their green card
or who are permanently leaving the

United States.

Cash considerations of a
@ deemed sale event under the

expatriation tax rules

A covered expatriate may elect to defer the tax
resulting from the application of the deemed
sale rules until the later of:

- The due date of the tax return for the year in
which a particular asset for which the
deferral election was made is actually sold
or otherwise disposed of, or

- The due date of the individual’s final
income tax return in the case where the
covered expatriate dies owning property for
which the deferral election was made.

Interest is charged during the period the
election is in place with respect to the deferred
gain, and security must be posted as collateral.®

The deferral election may be made for all assets
subject to the deemed sale rules or only for
certain select assets. The election to defer tax
under the current expatriation tax rules may
compromise the ability of a covered expatriate
to take certain treaty positions.

Note that the deferral election is not applicable
with respect to deferred compensation,
specified tax-deferred accounts, and interests
in nongrantor trusts.

n

@ Exceptions to the expatriation
tax rules

There are two very limited exceptions to the
expatriation tax rules. To be exempt from the
expatriation tax rules, an individual must meet
one of the following requirements:

Dual-Citizen Exception:

An individual will meet this exception if the
following three factors are met:

- The individual was born with dual
citizenship (i.e., U.S. and some
other country).

- The individual retains his or her non-U.S.
citizenship and is taxed as a resident of
such other country.

- The individual has been a resident of the
U.S. for no more than 10 taxable years
during the 15 taxable years prior to (and
including) the expatriation year.

Exception for Certain Minors:

An individual will meet this exception if: the
individual relinquishes U.S. citizenship before
reaching age 18, and the individual was not a
U.S. resident for more than 10 years
preceding expatriation.

Any expatriate who meets the net worth or net
income tax tests, will be subject to the
expatriation tax rules unless he or she falls
under one of the two exceptions listed above.
An individual relying upon either of these
exceptions must still file Form 8854 to meet the
certification requirement.

°The Internal Revenue Code provides that adequate security for this purpose includes a bond that is conditioned on the payment of the tax (and interest thereon), and that
meets certain other requirements, a letter of credit, or another form of security for such payment that meets such requirements as the Treasury may prescribe.
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