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Introduction

This article examines a few states’ approaches 
to digital advertising taxation. This overview is 
not intended to provide an exhaustive analysis of 
the taxes discussed. Rather, it aims to present a 
current snapshot of digital advertising taxation 
and highlight the fast-moving nature of proposed 
legislation in numerous states.

The digital advertising sector continued its 
robust growth in 2024 and 2025, with total 
revenues surpassing a quarter of a trillion dollars 
worldwide. Consequently, digital advertisement 
taxes have increasingly garnered attention across 
various states, as digital advertising service taxes 
have grown across Europe1 and Canada2 and state 

governments seek to explore new revenue 
streams. Maryland adopted the nation’s first tax 
on digital advertising in 2021; legislative analysts 
have estimated such a tax would generate as much 
as $250 million per year for the state.3 Over the last 
several years, many states, including California, 
Massachusetts, Michigan, Minnesota, Montana, 
Nebraska, New York, Rhode Island, South 
Dakota, Tennessee, and Washington, have 
proposed legislation to impose a digital 
advertising tax of their own.4

Recently, multiple approaches to a digital 
advertising tax have emerged in the United States, 
including taxes on gross revenues from digital 
advertising services, extending existing sales or 
gross receipts taxes to include advertising 
revenues, and data severance taxes. Maryland’s 
approach, in which tax is imposed on gross 
revenues derived from digital advertising services 
in the state, has become a model for other states.5 
Maryland’s approach mirrors the digital services 
taxes that multiple countries, such as France, Italy, 
Peru, and the United Kingdom have already 
adopted; DSTs are typically levied on gross 
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revenues from large companies providing goods 
or services online, similar to Maryland’s 
approach.6

Some states have proposed legislation that 
would expand the sales tax base to include digital 
advertising services. States that broadly impose 
sales tax on services, such as New Mexico, have 
simply issued guidance clarifying that its gross 
receipts tax applies to digital advertising services. 
Other states have proposed a data broker tax on 
the extraction of consumer data; tax scholars have 
commented that such legislation would treat 
citizens’ personal information as a natural 
resource, the harvest of which would be subject to 
a state severance tax.7

Maryland’s Digital Advertising 
Gross Revenues Tax

Effective for all tax years beginning after 
December 31, 2021, Maryland’s digital advertising 
gross revenues tax is imposed on gross revenues 
from sales of digital advertising services. These 
services include advertisement services on a 
digital interface, such as banner advertising, 
search engine advertising, interstitial advertising, 
and comparable advertising services.8 Digital 
advertising services do not include advertisement 
services on digital interfaces owned, operated by, 
or operated on behalf of a broadcast entity or 
news media entity.9

The tax is imposed on companies with gross 
global annual revenues of $100 million and more 
than $1 million of Maryland-source digital 
advertising revenue.10 Revenue is determined on 
an entity-by-entity basis.11 The tax rate is imposed 
at graduated rates ranging from 2.5 percent to 10 
percent.12 Companies with annual Maryland 
digital advertising revenue over $1 million must 

file a declaration of estimated tax by April 15, 
paying at least 25 percent of the estimated 
amount.13 Subsequent quarterly returns follow.14

Notably, a person who derives gross revenues 
from digital advertising services in Maryland may 
not directly pass through the cost of the tax to a 
customer who purchases the digital advertising 
services by means of a separate fee, surcharge, or 
line item.15

Almost immediately after its enactment, 
Maryland’s digital advertising tax was challenged 
by multiple taxpayers. The Fourth Circuit recently 
ruled that the passthrough provision prohibiting 
a taxpayer from passing on the cost of the digital 
advertising tax to a purchaser of digital 
advertising services restricts free speech in 
violation of the First Amendment of the U.S. 
Constitution.16 Separately, state courts have also 
considered whether Maryland’s digital 
advertising tax violates the federal commerce 
clause and the Internet Tax Freedom Act, though 
final rulings have not yet been issued.17

Meanwhile, the Maryland General Assembly 
made amendments to Maryland’s tax laws to 
further accommodate the digital advertising tax. 
Maryland H.B. 546, which was approved by the 
Legislature and signed by the governor on May 
20, allows the comptroller to issue notices of 
assessment for the digital advertising tax based on 
estimates.18 It also provides an appeal process for 
taxpayers that are subject to the digital 
advertising tax.19 In July the comptroller of 
Maryland issued further guidance regarding 
Maryland’s digital advertising gross revenues 
tax.20

Several states have proposed legislation that 
would impose a digital advertising tax similar to 
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Maryland’s, but to date, such proposals have not 
been enacted into law.21

Expanding the Sales or Gross Receipts Tax Base

Rather than imposing a separate stand-alone 
tax on digital advertising services, as Maryland 
did, states may expand their existing indirect tax 
bases (that is, sales and use, gross receipts, or 
severance taxes) to include digital advertising 
services.

Sales Taxes

More than 40 U.S. states generally impose a 
sales tax on the sale of tangible personal property 
and specifically enumerated services.22 While 
some states have explored stand-alone excise 
taxes on digital advertising, others have pursued 
a more incremental approach by incorporating 
advertising services into their existing sales tax 
bases. These efforts generally rely on legislative 
amendments to the definition of sale at retail or 
taxable services, allowing states to apply 
traditional transaction-based taxes to a broader 
range of digital commercial activity.

Washington S.B. 5814 was introduced April 
16, passed by the House and Senate in late April, 
and was signed into law May 20. The bill took 
partial effect July 27, but the provisions governing 
advertising services — sections 101 and 201 — 
became effective October 1.23 The bill amends 
Wash. Rev. Code section 82.04.050 to expand the 
definition of sale at retail to include advertising 
services, thereby subjecting those services to retail 
sales tax and the retailing business and 
occupation tax classification.24

Advertising services are defined to include 
digital and nondigital activities related to the 
creation, production, and dissemination of 
advertisements.25 Covered services include 
layout, graphic design, production supervision, 

campaign planning, online referrals, search 
engine marketing, lead generation optimization, 
and website traffic analysis.26 Despite the breadth 
of this definition, the statute provides several 
exclusions.27 Specifically, advertising services do 
not include services rendered in connection with 
newspapers (as defined in Wash. Rev. Code 
section 82.04.214); printing or publishing 
activities taxed under section 82.04.280; radio and 
television broadcasting; or out-of-home 
advertising such as billboards, street furniture, 
transit signage, event signage, and point-of-sale 
displays.28

After the enactment of S.B. 5814, the 
Washington Department of Revenue issued 
interim guidance regarding the taxability and 
sourcing of advertising services.29 The guidance 
says that advertising services are generally 
sourced to the location where the services are 
received.30 The guidance further defines how to 
determine where the services are received 
depending on the type of advertising services 
provided.31 Additional interim guidance from the 
department says that the changes to the taxability 
of advertising services do not apply until April 1, 
2026, provided that the contract was entered into 
before October 1 and is not materially altered.32 
The guidance says that material or substantive 
changes to the contract may include, but are not 
limited to: the addition, removal, or exchange of 
the parties subject to the contract; changes to the 
underlying contract activities; updates to 
contractual terms that affect any of the parties’ 
rights, responsibilities, or obligations under the 
contract; or updates or changes to the contractual 
term, contract amount, or period the contract is in 
effect.33 The department’s interim guidance still 
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leaves many questions about the taxability and 
sourcing of advertising services.

With these carveouts, the scope of taxable 
services is limited to internet-based advertising 
and related digital promotional activity. Some 
taxpayers and advocates have raised concerns 
that the structure of the law facially discriminates 
against e-commerce and may run afoul of the 
ITFA.34 Recently, one taxpayer challenged 
Washington’s sales tax expansion, arguing that 
the state’s new tax on advertising services violates 
the ITFA because it discriminates against online 
advertising.35

In addition to modifying the definition of 
retail sale, S.B. 5814 amends Wash. Rev. Code 
section 82.04.192 by repealing the prior exemption 
that excluded advertising services from the 
definition of digital automated services (DASs),36 
which are “any service transferred electronically 
that uses one or more software applications.”37 
And when provided to consumers, DASs are 
generally taxable as retail sales. The removal of 
the advertising exclusion from DASs brings many 
automated digital advertising services — such as 
search engine optimization, online ad placement, 
and campaign analytics — within the scope of 
Washington’s retail sales tax.

Gross Receipts Taxes
Unlike most states that impose sales tax on 

specifically enumerated services, several states 
(such as Hawaii, New Mexico, South Dakota, and 
West Virginia) take a different approach and 
impose sales tax on all sales, including sales of 
services, unless a specific exemption applies. 
Hawaii and New Mexico impose sales tax on 
traditional print advertising services,38 whereas 
South Dakota and West Virginia provide sales tax 

exemptions for certain types of traditional print 
advertising services.39 Hawaii, South Dakota, and 
West Virginia have not issued guidance on the 
taxability of digital advertising services. The New 
Mexico Taxation and Revenue Department 
adopted final rules establishing that New 
Mexico’s gross receipts tax applies to digital 
platform providers’ gross revenue from selling 
digital advertising services when the digital 
platform may be accessed or viewed within New 
Mexico.40

Excise Tax on Data Extraction

A few other states have proposed an 
alternative approach for taxing data and 
advertising services: Citizens’ personal 
information and data is treated as a natural 
resource of the state, and its extraction for sale is 
then subject to tax. Ironically enough, this 
seemingly novel approach uses a rather archaic 
form of taxation to solve this new-age problem: 
severance taxes.

Severance taxes have traditionally been 
imposed on the severance of natural resources 
such as oil and natural gas. Introduced in the early 
20th century, severance taxes helped state 
legislatures generate tax revenue through a 
targeted tax on specific industries.41 Severance 
taxes were imposed to compensate states for the 
loss of nonrenewable resources in an age of rapid 
industrialization.

Over the last few years, a few states have 
introduced legislation applying the severance tax 
concept to user data. Such proposals view user 
data as an extractable resource and attempt to 
apply a tax upon its severance. Although these 
bills were not enacted, they provide examples of 
an alternative approach to taxing data and digital 
advertising.
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For example, Washington introduced H.B. 
1887 in the 2025, which proposed to implement a 
data broker registry system with the state’s 
Department of Licensing.42 The bill would have 
imposed a graduated monthly severance tax on 
data brokers in which the tax base would have 
been computed based on the number of 
“residents” located in the state.43

New York lawmakers have proposed several 
versions of this type of bill over the past few 
years.44 The proposed New York tax calculation is 
similar in form to Washington’s proposal, 
providing for a graduated tax rate based upon 
New York consumers whose data is collected by a 
commercial data collector.45 Unlike Washington’s 
bill, the definition of a New York consumer is 
limited to a consumer whose primary residence is 
in New York state.46 The applicable consumer data 
triggering taxability is far more expansive than 
Washington’s proposal; it includes “any 
information that identifies, relates to, describes, is 
capable of being associated with, or could 
reasonably be linked with a consumer, whether 
directly submitted to the commercial data 
collector by the consumer or derived from other 
sources.”47 Thus far, no state has enacted a 
severance tax on advertising services.48

Conclusion
Since the enactment of Maryland’s digital 

advertising tax, states have demonstrated a 
growing interest in taxing the digital economy 
and keeping pace with international taxing 
regimes. Within the last few years, several states 
have introduced legislation to impose some type 
of tax on digital advertising services. Although 
states recognize the revenue opportunities in 
digital advertising, its taxation remains complex 
and unsettled. As a result, only a few states have 
implemented a tax on digital advertising services, 
and some of those taxes face various legal 
challenges. However, as business models 
continue to evolve and digitize, states will likely 
continue to explore the taxation of digital 
advertising services. The digital advertising space 
is likely to remain dynamic and continue to be an 
area of focus for states. 
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