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US Supreme Court issues Wayfair 
decision: Physical presence sales/use 
tax nexus standard overruled 
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On June 21, 2018, the US Supreme Court issued its opinion in Wayfair et al. In 
a 5-4 decision, the majority held that the physical presence rule established in 
its previous decisions in Quill (1992) and National Bellas Hess (1967) for 
purposes of sales/use tax nexus “is unsound and incorrect”. As a result, the 
Court reversed the lower court decisions and upheld the constitutionality of the 
2016 South Dakota law establishing a sales/use tax nexus standard based on 
the existence annually of more than $100,000 of in-state sales or 200 or more 
transactions involving in-state deliveries of goods or services. Please click the 
link here to read the decision of the majority (authored by Justice Kennedy)  
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and the dissenting opinion (authored by Chief Justice Roberts in which he 
stated that he would “let Congress decide whether to depart from the physical-
presence rule”). For additional details regarding the underlying South Dakota 
law as well as the potential technical and logistical implications for remote 
sellers, please see our February 21, 2018 Deloitte US tax alert. 

This decision is important to remote sellers – including Canadian sellers - as 
vendors that sell goods into South Dakota (and other US states that have or 
will soon adopt nexus provisions similar to those now upheld as constitutional 
in South Dakota) may be required to collect indirect taxes from their customers 
even though they have no operations in or otherwise visit the United States. 

Considerations for Canadian sellers: 
• There is no input tax credit for sales taxes for businesses; they are a 

hard cost. 
• There is no Canada-US treaty relief for sales taxes - even if a business 

pays no income taxes in the United States, it is subject to this tax 
regime. 

• There is no Canadian foreign tax credit allowed for indirect taxes paid in 
the United States. 

• Title passage in Canada does not always mean that a vendor can avoid 
sales tax, as collection is based on where the goods are going, not 
where title passes. 

• The taxation of goods and services varies widely among US 
states.  There is no “general rule” that uniformly applies, nor is there a 
requirement for consistency across states. 

• A broad range of possible tax rates could apply.  Even within a state, 
there is no single tax rate in most cases. 

• The Internal Revenue Service has no role in collection of state sales 
taxes, and collection will not be undertaken at the border. 

In this regard, please consider attending our Special Edition Dbriefs Webcast - 
SCOTUS on Wayfair case: The path forward for sales-and-use tax reporting – 
which will be held on June 29, 2018 at noon, EDT. Invitation details are 
available here.  

If you have any questions regarding the sales and use tax implications of this 
important decision, please contact any of the Deloitte professionals listed on 
this newsletter. 

Bruce Todd, US State Tax Leader for Canada 

Deloitte LLP 
Bay Adelaide Centre, East Tower 
8 Adelaide Street West, Suite 200 
Toronto ON M5H 0A9 
Canada 

This publication is produced by Deloitte LLP as an information service to clients 
and friends of the firm, and is not intended to substitute for competent 
professional advice. No action should be initiated without consulting your 
professional advisors. Your use of this document is at your own risk. 
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Deloitte provides audit & assurance, consulting, financial advisory, risk advisory, 
tax and related services to public and private clients spanning multiple 
industries. Deloitte serves four out of five Fortune Global 500® companies 
through a globally connected network of member firms in more than 150 
countries and territories bringing world-class capabilities, insights and service to 
address clients’ most complex business challenges. To learn more about how 
Deloitte’s approximately 264,000 professionals—9,400 of whom are based in 
Canada—make an impact that matters, please connect with us on LinkedIn, 
Twitter or Facebook. 

Deloitte LLP, an Ontario limited liability partnership, is the Canadian member 
firm of Deloitte Touche Tohmatsu Limited. Deloitte refers to one or more of 
Deloitte Touche Tohmatsu Limited, a UK private companies limited by 
guarantee, and its network of member firms, each of which is a legally separate 
and independent entity. Please see www.deloitte.com/about for a detailed 
description of the legal structure of Deloitte Touche Tohmatsu Limited and its 
member firms.   

Please note that Deloitte is prepared to provide accessible formats and 
communication supports upon request. 

© Deloitte LLP and affiliated entities. 
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