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Welcome to the third edition of the Deloitte UK Tax 
Controversy (“DTC”) Newsletter. Please contact Alisha Basi 
if you have any feedback on this Newsletter.  
 
DTC Offering: Post-transaction voluntary disclosures to HMR   
 
The M&A market is currently at its most buoyant in 
around 40 years and each transaction generates due 
diligence reports. Given the reputational risk attached to 
historic errors, combined with HMRC’s more assertive 
pursuit of historic tax and penalties, deciding how best 
to handle risks identified during the diligence process is a 
high priority for both buyers and sellers. 
 
Tax risks are frequently identified through diligence 
exercises. In many cases whilst there is a risk of 
challenge from HMRC, the original position was 
supportable. In these cases it may be sufficient to 
quantify the financial risk in the event that HMRC 
successfully challenge a historic position, and factor this 
into the deal. In other cases, however, diligence will 
identify issues that, with hindsight, have been treated 
incorrectly and need to be corrected.  
 
In these situations, a voluntary disclosure to HMRC will 
be the best option for all parties to minimise financial 
and reputational risks. There are a number of factors to 
consider during a disclosure; the financial risk position is 
important, but it is equally important to balance 
resolving this risk efficiently with the business’ wider 
needs.  
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Challenges to navigate on the road to a disclosure can include different views at 
board level about the appropriate time and manner in which to act, lack of 
historic information post-transaction and a potential disconnect between the 
speed at which the business wishes to move and the pace at which HMRC can 
respond.  
 
DTC specialist support helps those involved to understand the disclosure process, 
roles and responsibilities for buyer, vendor and management, and the most 
appropriate disclosure route into HMRC, to de-risk the situation for everyone and 
provide certainty whilst also securing the best possible settlement terms with 
HMRC. 
 
If you would like support on post-transaction voluntary disclosure to HMRC, 
please contact Mike Pape or Annis Lampard to discuss.  
 
Employment status case law continues to evolve 
 
HMRC is extremely active in reviewing businesses who engage self-employed 
labour, including showing an increased willingness to consider litigation to resolve 
cases. This focus has increased since the IR35 rules governing engaging individuals 
via Personal Service Companies were extended to the private sector with effect 
from April 2021. One of the difficulties businesses face is that employment status 
case law continues to evolve at pace, to the extent that it may change or heavily 
influence previously taken employment status decisions 
 
A number of recent cases in the media sector highlight this point, one decision by 
the First-tier Tribunal (FTT) and two decisions just released by the Court of Appeal 
(CoA). At the FTT, TV presenter Adrian Chiles won his IR35 case and interestingly, 
the conclusion was that although there was sufficient control and mutuality of 
obligation for the engagements to be ones of employment, the FTT found that Mr 
Chiles was in business on his own account and therefore found him to be self-
employed. Please note however that HMRC is likely to appeal this decision. The 
CoA has just released two new judgments relating to IR35, rejecting the 
taxpayer’s appeal in Kickabout Productions Ltd which concerned a Talksport radio 
presenter and the same panel of judges allowing HMRC’s appeal in Atholl House 
Productions Ltd and remitting the case back to the Upper Tribunal for re-
consideration, in a case involving a BBC radio and TV presenter.  
 
Please get in touch with James Warwick, Michael Nicolaides, Rich Barrett, Helen 
Kaye, Helen Rylands, John Lewis or Harvey Smith, if you would like to know more.  
 
HMRC transfer pricing and Diverted Profits Tax (“DPT”) statistics 

 
HMRC have released their annual transfer pricing statistics for 2020/21. These 
include data on transfer pricing and DPT enquiries, Profit Diversion Compliance 
Facility (“PDCF”) cases, Advance Pricing Agreements (“APAs”), Mutual 
Agreement Procedure (“MAP”) cases and Advanced Thin Cap Agreements 
(“ATCAs”). 
  
Overall HMRC have increased compliance activity and yield compared to 
previous years and remain active in dealing with MAPs and APAs, however the 
length of time to resolve matters is taking longer.  
 
It is clear that transfer pricing continues to be a strategic priority for HMRC and 
there is a noticeable increase in transfer pricing yield over the two previous 
periods with significant ongoing activity – over 100 cases on hand involving over 
400 Inspectors, with HMRC continuing to recruit in this area. Two-thirds of the 
transfer pricing yield has come from enquiries linked to HMRC’s diverted profits 
project, indicating that arrangements which are perceived to divert profits from 
the UK continues to be a driver for HMRC activity and that these enquiries are 
primarily being resolved through transfer pricing settlements. 
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Having noted that,, direct DPT yield has increased more than tenfold during 
2020/21 to £151m, but we understand that this arose from a handful of larger 
cases as opposed to representing a broader trend.  
  
This is the first time that HMRC have released specific data on the PDCF 
programme, which is a disclosure facility opened by HMRC in January 2019. This 
facility was opened for taxpayers that have used arrangements targeted by DPT, 
to bring their UK tax affairs up to date. HMRC have been writing taxpayers that 
they consider could be diverting profits from the UK (PDCF letters).  
 
HMRC issued 135 PDCF letters in the period to 31 March 2021 and 91 taxpayers 
registered for the PDCF, indicating a registration rate of 67.4%. HMRC issued 
further PDCF letters in autumn 2021 which will not be included in these 
statistics and it is clear that PDCF remains an active priority for HMRC as an 
alternative to HMRC led enquiries. DTC provided PDCF ‘tips for success’ in a 
September 2021 article that can be found here.  
 
The average time taken to conclude an APA has increased significantly to 
approximately 55 months. This is due to a small number of difficult cases 
distorting the average time. The same is true about the increase in average time 
to settle MAPs. Key message is that most double taxation is resolved eventually. 
  
The number of ATCAs continues to decline, coinciding with the introduction of 
the Corporate Interest Restriction which took effect from 1 April 2017.  
  
Here is a comparison of a few key data points published in the HMRC stats for 
2018-2021: 

  
  2020/21 2020/19 2019/18 
TP Yield (£m) 2,162 1,454 1,169 
Average age of settled TP enquiries 
(months) 36 31.4 33.1 
APAs agreed during year 24 26 30 
Average time to reach an APA 
agreement (months) 55.5 47.9 33.6 
ATCAs agreed during year 23 45 59 
Average time to reach an ATCA 
agreement (months) 28.1 24.4 26.3 

MAP cases resolved during year 62 72 95 

Average time to resolve MAP case 
(months) 34.4 22.86 27 
DPT Yield (£m) 151 17 12 
PDCF registrations 17 53 21 

  
Please contact Jamie Bedford or Edward Morris if you would like to discuss 
further.  
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