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Tax depreciation of real estate in real
property companies — new approaches
by the Supreme Administrative Court for
companies not depreciating real estate
for accounting purposes

The issue of tax depreciation of real
estate in property companies has
resurfaced over the last few months,
clouded by uncertainties arising from
fresh and evolving interpretations by
the Supreme Administrative Court
(NSA). Recent rulings vary in their take
on the provisions under the Polish Deal
which impose restrictions on property
depreciation by these companies. While
favourable to taxpayers, NSA's rulings
have not established a consistent
judicial trend for companies adopting
the fair value model.

NSA's approach in January

Anew perspective emerged during the
January hearings (NSA rulings of 28 January
2025, case numbers: I FSK 788/23, Il FSK
789/23, Il FSK 987/23).

The general doubts concerning these rulings
pertain to the requirement to perform
comparative operations in the context of
balance sheet depreciation, which involve
calculating a “hypothetical” depreciation limit
that would be applicable to tax depreciation
if companies depreciated real estate for
accounting purposes. Additionally, the

January rulings imply that, as a rule, tax
depreciation write-offs should be limited to
the amount of ‘hypothetical’ write-offs the
company could make for tax purposes if it
depreciated such real estate for accounting
purposes.

A separate NSA panel addressing the same
topic in March and April (case numbers |
FSK'896/23, Il FSK 246/24, and Il FSK 756/23)
did not share the concepts put forward in
January - as aresult of the hearings, NSA
dismissed the tax authority’'s complaints.

NSA's new approach

- Comparing values is not necessary:
In March, on the basis of the wording of
Article 15(6) of the corporate income tax
act (CIT Act), NSA deemed it unnecessary
to make comparisons regarding balance
sheet depreciation, i.e. to calculate a
"hypothetical” depreciation limit for tax
purposes. The court concurred with the
Company that this restriction applies
exclusively to entities that classify given
assets as fixed assets for accounting
purposes and make depreciation charges
against their financial results.

+ Alignment with the accounting

standards: The legislator’s intent is that
real estate companies, which are subject
to the restriction under Article 15(6) of CIT
Act, should perform depreciation write-
offs in compliance with the accounting
regulations. NSA points out that rational
legislators would have explicitly imposed
the relevant restrictions if they intended
to entirely prevent the tax deductibility
of depreciation write-offs. Similarly, the
draft amendment suggests legislators
do not aim to eliminate tax depreciation
for companies treating real properties
as investments and not performing
depreciation write-offs based on
accounting regulations.

NSA's approach in April

In the ruling of 3 April 2025 (case number: |l
FSK 756/23), NSA interprets Article 15(6) of
CIT Act in reference to the situation where

a company depreciates property based on
accounting regulations. The Court states

that if such depreciation does not occur,

the relevant regulation cannot be applied.
Additionally, NSA highlights that no legal
provision allows depriving the taxpayer of the
right to make depreciation write-offs.



19th Edition of REal Knowledge Newsletter
May 2025

It should be noted that the Provincial
Administrative Court (WSA) has also referred
to the principle in dubio pro tributario which
mandates that any unresolved doubts
regarding the interpretation of law should be
resolved in favour of the taxpayer (Article 2a
of the Tax Code).

Benefits for real estate companies:

The new approach of NSA is significantly more

advantageous for real estate companies.
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Future depreciation practices

These new rulings should undoubtedly
encourage a reassessment of depreciation
practices within real estate companies,
particularly those that delayed decisions
until a judicial consensus emerged. Given
the positive prospects, such companies
should consider taking proactive measures
concerning real property depreciation.
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