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More options are open for Luxembourg to make its IP box regime more attractive, says Deloitte's Thierry Bover.More options are open for Luxembourg to make its IP box regime more attractive, says Deloitte's Thierry Bover.
Photo: Deloitte LuxembourgPhoto: Deloitte Luxembourg  

Changes to the taxation of intellectual property enter their final phase onChanges to the taxation of intellectual property enter their final phase on
1 July 1, bringing a five-year transitional phase to an end. But what is1 July 1, bringing a five-year transitional phase to an end. But what is
really changing for businesses? Thierry Bovier, partner at Deloittereally changing for businesses? Thierry Bovier, partner at Deloitte
Luxembourg, takes stock. Luxembourg, takes stock. 

The OECD in 2014, as part of the base erosion and profit shifting (Beps) project,The OECD in 2014, as part of the base erosion and profit shifting (Beps) project,
asked member countries to change their intellectual property tax regimes.asked member countries to change their intellectual property tax regimes.
Delano.lu uses cookies to save your preferences, manage advertisements, provide more relevant content basedDelano.lu uses cookies to save your preferences, manage advertisements, provide more relevant content based
on your interests, and continually improve user experience. By continuing to navigate on this site, you agree toon your interests, and continually improve user experience. By continuing to navigate on this site, you agree to

the use of these cookies. For more details, you can read our the use of these cookies. For more details, you can read our Privacy PolicyPrivacy Policy

https://delano.lu/sector/politics-institutions
https://delano.lu/sector/politics-institutions/economy
https://www.maisonmoderne.com/privacy-policy?lang=en


7/1/2021 Intellectual property enters new tax era | Delano News

https://delano.lu/article/delano_intellectual-property-enters-new-tax-era 2/5

On 1 July, the old IP box regime will be permanently buried.On 1 July, the old IP box regime will be permanently buried.
Are there big changes on the horizon?Are there big changes on the horizon?

Why did Luxembourg have to modify its intellectual propertyWhy did Luxembourg have to modify its intellectual property
regime?regime?

What are the main changes between the two regimes?What are the main changes between the two regimes?

In Luxembourg, where certain intellectual property rights can lead to anIn Luxembourg, where certain intellectual property rights can lead to an
exemption of 80% of the income derived from these rights, the regime wasexemption of 80% of the income derived from these rights, the regime was
modified by narrowing the spectrum. The law was published in December 2015modified by narrowing the spectrum. The law was published in December 2015
and entered into force in July 2016.and entered into force in July 2016.

However, it provided for a transitional phase of five years, until 1 July 2021, onHowever, it provided for a transitional phase of five years, until 1 July 2021, on
intellectual property rights constituted or acquired before July 2016. Partnerintellectual property rights constituted or acquired before July 2016. Partner
International Tax at Deloitte Luxembourg, Thierry Bovier, analyses the scope ofInternational Tax at Deloitte Luxembourg, Thierry Bovier, analyses the scope of
the change.the change.

Thierry Bovier:Thierry Bovier: Since 2018, the two regimes have coexisted, and companies have Since 2018, the two regimes have coexisted, and companies have
had the opportunity to slide from the old to the new. I think a lot of companieshad the opportunity to slide from the old to the new. I think a lot of companies
have already made their arrangements and the 1 July date isn't going to changehave already made their arrangements and the 1 July date isn't going to change
much.much.

This is not just the case for Luxembourg. It wasn’t targeted in particular. In theThis is not just the case for Luxembourg. It wasn’t targeted in particular. In the
European Union alone, 13 out of 27 countries have implemented an IP box regime.European Union alone, 13 out of 27 countries have implemented an IP box regime.

The measure was implemented by the OECD as part of its Beps plan. Action 5The measure was implemented by the OECD as part of its Beps plan. Action 5
provides for the review of preferential intellectual property regimes. The OECDprovides for the review of preferential intellectual property regimes. The OECD
considers this an attractive incentive for business, but it should be subject toconsiders this an attractive incentive for business, but it should be subject to
substantial activity. Overall, the taxpayer can still benefit from a tax advantage assubstantial activity. Overall, the taxpayer can still benefit from a tax advantage as
long as they themselves are involved in the development of intellectual property. Itlong as they themselves are involved in the development of intellectual property. It
didn't exist before.didn't exist before.

First, the spectrum has been reduced. Commercial intangibles such asFirst, the spectrum has been reduced. Commercial intangibles such as
trademarks, designs and domain names are no longer eligible for this regime. It istrademarks, designs and domain names are no longer eligible for this regime. It is
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What was the initial goal of the IP box regime?What was the initial goal of the IP box regime?

But with the new regime, which insists on the notion ofBut with the new regime, which insists on the notion of
substantial activity, research and development becomesubstantial activity, research and development become
essential…essential…

By reducing the spectrum, is there a risk of limiting theBy reducing the spectrum, is there a risk of limiting the
number of companies interested in the Luxembourg regime?number of companies interested in the Luxembourg regime?

therefore now limited to patents and copyright in software.therefore now limited to patents and copyright in software.

Second, the tax benefit is subject to the condition that the taxpayer is involved inSecond, the tax benefit is subject to the condition that the taxpayer is involved in
the creation, development or improvement of intellectual property. It is athe creation, development or improvement of intellectual property. It is a
mathematical formula that calculates this percentage of involvement, based on themathematical formula that calculates this percentage of involvement, based on the
development costs incurred by the taxpayer.development costs incurred by the taxpayer.

Finally, you can get a tax exemption on the use of your own intellectual property.Finally, you can get a tax exemption on the use of your own intellectual property.
Before, this was only possible on patents made by the taxpayer themselves, but notBefore, this was only possible on patents made by the taxpayer themselves, but not
on software.on software.

The scheme dates back to 2008. It is just one tool among many to attract newThe scheme dates back to 2008. It is just one tool among many to attract new
businesses. On its own, it is not enough. In Luxembourg, it comes into play in thebusinesses. On its own, it is not enough. In Luxembourg, it comes into play in the
exploitation phase of an asset, internally or by licensing it to other players. What isexploitation phase of an asset, internally or by licensing it to other players. What is
missing, however, is a tax incentive for the research and development phase.missing, however, is a tax incentive for the research and development phase.

Yes indeed. From now on, the exemptions are conditional based on research andYes indeed. From now on, the exemptions are conditional based on research and
development costs. Hence, in my opinion, the need to think quickly about whatdevelopment costs. Hence, in my opinion, the need to think quickly about what
can be done to support companies in the R&D phase to create intellectualcan be done to support companies in the R&D phase to create intellectual
property which, itself, can benefit from the IP box regime. We must work on thisproperty which, itself, can benefit from the IP box regime. We must work on this
phase in advance.phase in advance.

Yes, of course. Now, as the new regime widens the scope in terms of revenuesYes, of course. Now, as the new regime widens the scope in terms of revenues
attached to intellectual property, it will be necessary to see whether the twoattached to intellectual property, it will be necessary to see whether the two
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Must these new developments, which lead to exemptions, beMust these new developments, which lead to exemptions, be
carried out in the taxpayer’s country?carried out in the taxpayer’s country?

IP BoxIP Box intellectual propertyintellectual property BEPSBEPS Thierry BovierThierry Bovier DeloitteDeloitte OECDOECD

But I would also like to point out that alongside patents and copyright on software,But I would also like to point out that alongside patents and copyright on software,
Beps action 5 provided a measure for a third category of beneficiaries. It is aimedBeps action 5 provided a measure for a third category of beneficiaries. It is aimed
at smaller companies that develop innovations but cannot afford to protect themat smaller companies that develop innovations but cannot afford to protect them
with patents or copyright. With independent control over the character of thewith patents or copyright. With independent control over the character of the
novelty, they may also benefit from exemptions.novelty, they may also benefit from exemptions.

Luxembourg has chosen not to retain this category, but it would be useful to redoLuxembourg has chosen not to retain this category, but it would be useful to redo
an assessment on this subject to increase the attractiveness of the country. Whyan assessment on this subject to increase the attractiveness of the country. Why
deprive yourself of it?deprive yourself of it?

No, they must be carried out by the taxpayer himself or subcontracted by a thirdNo, they must be carried out by the taxpayer himself or subcontracted by a third
party--an unrelated company. But the Luxembourg regime limits the geographicalparty--an unrelated company. But the Luxembourg regime limits the geographical
area of development to the territory of the European Union and to the threearea of development to the territory of the European Union and to the three
countries of the European Economic Area (Iceland, Norway and Liechtenstein).countries of the European Economic Area (Iceland, Norway and Liechtenstein).
One can therefore wonder why Luxembourg does not extend it to all the countriesOne can therefore wonder why Luxembourg does not extend it to all the countries
with which it has a tax agreement. It would also increase attractiveness. Otherwith which it has a tax agreement. It would also increase attractiveness. Other
European countries have gone as far as this.European countries have gone as far as this.

This story was first published in French on This story was first published in French on PaperjamPaperjam. It has been translated and. It has been translated and
edited for Delano.edited for Delano.

Delano.lu uses cookies to save your preferences, manage advertisements, provide more relevant content basedDelano.lu uses cookies to save your preferences, manage advertisements, provide more relevant content based
on your interests, and continually improve user experience. By continuing to navigate on this site, you agree toon your interests, and continually improve user experience. By continuing to navigate on this site, you agree to

the use of these cookies. For more details, you can read our the use of these cookies. For more details, you can read our Privacy PolicyPrivacy Policy

https://delano.lu/search?query=IP%20Box
https://delano.lu/search?query=intellectual%20property
https://delano.lu/search?query=BEPS
https://delano.lu/search?query=Thierry%20Bovier
https://delano.lu/search?query=Deloitte
https://delano.lu/search?query=OECD
https://paperjam.lu/article/propriete-intellectuelle-dans-
https://www14.smartadserver.com/click?imgid=26978270&insid=10271961&pgid=1349872&ckid=0&uii=309447505074064938&acd=1625147538533&opid=ee99a3c8-bf34-4332-96ea-bfc5d141efe0&opdt=1625147538281&pubid=18&tmstp=8982204190&tgt=%24dt%3d1t%3b%24dt%3d1t%3bsector%3dpolitiqueinstitutions%3bsubsector%3deconomie%3beditorialFormat%3dstandardarticle%3bmainMedia%3dimage%3b%24hc&systgt=%24qc%3d1313190198%3b%24ql%3dUnknown%3b%24qpc%3d1101%3b%24qt%3d212_914_28045t%3b%24dma%3d0%3b%24b%3d16910%3b%24o%3d11100&envtype=0&imptype=0&clickcapp=1&gdpr=1&pgDomain=https%3a%2f%2fdelano.lu%2farticle%2fdelano_intellectual-property-enters-new-tax-era&go=https%3a%2f%2fpaperjam.lu%2fclub%2fevent%2f2021-07-20-paperjam-open-2021
https://www.maisonmoderne.com/privacy-policy?lang=en

