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Foreword

Given today's considerable size of the Professionals of the Financial Sector (PSF) market, we thought it
is appropriate to share with you our understanding of the highly specific PSF environment.

Huge developments had taken place in the PSF industry in 2013. The most important one for PSF was
the first step on the way to a consolidated regulatory collection in respect of central administration,
internal governance and risk management for investment firms. While the majority of the provisions in
CSSF circular 12/552 were not new per se, there was a strong emphasis on further formalisation needs
to document internal governance arrangements and the way internal control activities are conducted.
Much thinking also went into creating a Family Office as a wholly regulated entity and creating a new
classification of ‘professional depositary of assets other than financial instruments’ following the AIFM
Directive as well as a new license for a ‘central account keeper'.

Since 2014, PSF are in the consolidation phase of prior year developments and the last two years are
rather stable with regards to these regulatory and tax environments.

The last step has been the creation of another new type of provider, the ‘dematerialisation and/
or conservation service providers’ of the financial sector, in the scope of the law of 25 July 2015 on
electronic archiving.

This 2015 edition reprinted in 2016 aims to provide you with a fairly detailed view of this
environment, without being strictly exhaustive as per the latest changes.

In the first chapter, we address the essential aspects of the legal and regulatory framework. We
primarily cover the authorisation and licensing procedure, but also the supervision resources of the
Commission de Surveillance du Secteur Financier, the supervisory authority, and the role played by
réviseurs d'entreprises agréés who contribute to that supervision.

Chapter two sets out the tax environment of PSF from a direct corporate tax and VAT perspective.
This chapter further highlights some hot tax topics applicable to PSF such as FATCA or exchange of
information developments and gives an overview of tax incentives relevant for the PSF industry.

Lastly, we present a profile analysis of PSF together with individual fast-reference sheets for each PSF
setting out the most significant characteristics.

We hope you will enjoy reading this guide as you gain further insight into PSF.

Stéphane Césari Eric Centi Raphaél Charlier
Partner — PSF Leader Partner — Tax Partner — Audit

This booklet has been prepared by our leading audit, tax and requlatory compliance experts.
We have strived to ensure the accuracy of the information contained within this brochure.
Nevertheless Deloitte cannot be held responsible for any errors or omissions.



Introduction

As at 31 December 2015, 309 PSF (Professionals of the Financial Sector) were subject to the prudential supervision
of the CSSF compared to 315 as at 31 December 2014. They employed 15,283 people in total compared to 14,864
as at 31 December 2014, with their total balance sheet having amounted to € 14,442 million as at 31 December
2015, compared to € 15,570 million a year before. Their net results year-on-year increased from € 560 million at 31
December 2014 to € 516 million at 31 December 2015.

Whilst employment in PSF shows growth, the number of PSF under CSSF supervision and especially total balance
sheet and net results are decreasing, which is the sign of a consolidation of the sector. The evolutions are quite similar
for the three different categories of PSF with a high increase in the net result for investment firms compared to the
previous year. There are however disparities within the three categories of PSF.

PSF sector is maturing, consolidates in terms of number of PSF but has indicators showing progress, within a
continuously evolving regulatory and tax environment. We therefore thought it appropriate to help decision-makers
(whether already established and seeking to expand operations or keen to establish a PSF in the Grand Duchy) better
understand the statuses that the name PSF encompasses, and the relevant regulatory requirements necessary to
obtain such status.

This document aims to provide readers and decisions-makers with a practical tool summarising the advantages and
conditions of obtaining PSF status licences. Through a dynamic presentation of the main categories of PSF, we will
present the various PSF statuses that make up the financial sector landscape in Luxembourg, focusing additionally on
the tax matters inherent to these structures. Lastly, fast-reference sheets are provided for each sub-group summing up
the required conditions to retain PSF status depending on the licences.

To begin with, to enlighten readers about the world of PSF, we will give brief but precise insight into the legal,
regulatory and tax environments, including the framework of prudential supervision, applicable to PSF in Luxembourg.

Changes in the number of PSF

Year 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
Investment firms 90 88 85 92 100 110 109 116 109 110 112 107
Specialised PSF 76 97 m 68 90 102 113 119 124 126 123 124
Support PSF 0 0 0 55 67 74 79 87 83 82 81 78
Total 166 185 196 215 257 286 301 322 316 318 316 309
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LEGAL
ENVIRONMENT



0 Legislative framework and
key obligations

PSF are defined as those persons “whose regular
occupation or business is to exercise a financial sector
activity or one of the connected or ancillary activities
referred to in sub-section 3 of section 2 of [Chapter

2, part | of the Law] on a professional basis”, to the
exclusion of credit institutions and those persons
contemplated in paragraph (2) of Article 1-1 of the Law
(hereinafter the "Law’).

PSF can thus be defined as regulated entities providing
financial services which are not solely reserved for credit
institutions, i.e. the receipt of deposits from the public.

The category of Professionals of the Financial Sector
(PSF) encompasses 3 sub-groups, classified and
defined as follows', depending on the type of business
conducted and the nature of services provided:

Investment firms
(article 24 to 24-10 of the Law)

They are defined as undertakings providing or
performing respectively, on a professional and regular
basis, investment services or investment operations for
third parties, as defined in section A of appendix Il of
the Law:

1. Reception and transmission of orders in relation
to one or more financial instruments

Execution of orders on behalf of clients
Dealing on own account
Portfolio management

Investment advice

o vk WN

Underwriting of financial instruments and/or placing
of financial instruments on a firm commitment basis

7. Placing of financial instruments without a firm
commitment basis

8. Operation of Multilateral Trading Facility (MTF)

The financial instruments referred to as part of the
services and operations above are as follows (section
B of appendix I of the Law):

1. Transferable securities
2. Money-market instruments

3. Units in undertakings for collective investment
undertakings

4. Options, futures, swaps, forward rate agreements
and any other derivative contracts relating to
securities, currencies, interest rates or yields, or
other derivative instruments, financial indices or
financial measures which may be settled physically
orin cash

5. Options, futures, swaps, forward rate agreements
and any other derivative contracts relating to
commodities that must be settled in cash or may be
settled in cash at the option of one of the parties
(otherwise than by reason of a default or other
termination event)

6. Options, futures, swaps, and any other derivative
contracts relating to commodities that can be
physically settled provided that they are traded
on a regulated market or an MTF

7. Options, futures, swaps, forwards and any other
derivative contracts relating to commodities, that
can be physically settled not otherwise mentioned
in point 6, and not being for commercial purposes,
which have the characteristics of other derivative
financial instruments, having regard to whether,
inter alia, they are cleared and settled through
recognised clearing houses or are subject to
regular margin calls

1 See licences in detail on first page of section Ill PSF profile analysis and specific data
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8. Derivative instruments for the transfer of credit risk
9. Financial contracts for differences

10.Options, futures, swaps, forward rate agreements
and any other derivative contracts relating to
climatic variables, freight rates, emission allowances
or inflation rates or other official economic statistics
that must be settled in cash or may be settled in
cash at the option of one of the parties (otherwise
than by reason of a default or other termination
event), as well as any other derivative contracts
relating to assets, rights, obligations, indices and
measures not otherwise mentioned in this section,
which have the characteristics of other derivative
financial instruments, having regard to whether,
inter alia, they are traded on a regulated market or
an MTF, are cleared and settled through recognised
clearing houses or are subject to regular margin calls

In the same way as EU credit institutions, investment
firms licensed in another Member State are, by virtue

of Article 30 of the Law, authorised to conduct their
business in the Grand Duchy of Luxembourg, either by
establishing a branch or using the freedom to provide
services by means of a simple notification to the
authorities of the other European Union Member States.

These investment firms may only provide the ancillary
services referred to in section C of appendix Il of the
Law in Luxembourg in conjunction with one of the
above-mentioned investment services or operations.

Specialised PSF do not benefit
from the European passport, but
may carry out financial operations
in Luxembourg

2 Law of 28 April 2011

These ancillary services are:

1. Safekeeping and administration of financial
instruments for the account of clients, including
custodianship and related services such as cash/
collateral management

2. Granting credits or loans to an investor to allow him
to carry out a transaction in one or more financial
instruments, where the firm granting the credit or
loan is involved in the transaction

3. Advice to undertakings on capital structure,
industrial strategy and related matters; advice and
services relating to mergers and the purchase of
undertakings

4. Foreign exchange services where these are
connected with the provision of investment services

5. Investment research and financial analysis or other
forms of general recommendation relating to
transactions in financial instruments

6. Services related to underwriting

7. Investment services and activities as well as ancillary
services of the type included under section A or C
of appendix Il of the Law relating to the underlying
of derivatives included under points 5, 6, 7 and 10
of section B, where these are connected with the
provision of investment or ancillary services

Specialised PSF?

Specialised PSF do not benefit from the European
passport, but may carry out financial operations in
Luxembourg.

Specialised PSF provide financial services in various
sectors such as investment funds, company
incorporation, management and domiciliation,
securities lending, specific loan operations
(leasing and factoring) or debt collection.

A list of the investment services provided by this type
of PSF is given below in section Ill, paragraph 2-b (page
84).



Support PSF

This category is specific in that it may not receive
deposits from the public and acts principally as
subcontractor of operational functions for the
account of other financial sector professionals.
They correspond to the PSF defined in Articles
29-1 t0 29-6 of the Law.

The services provided by this type of PSF are as follows:
1. Client relations service providers
2. Financial sector administration agents

3. Operators of financial services industry primary
computer systems

4. Operators of financial services industry secondary
computer systems

5. Digitisation service providers

6. E-archiving service providers

A comprehensive definition of the services provided
by this category of PSF is given below in section Il
paragraph 3-b (page 100).

Although PSF are not commercial entities like others,
they are nonetheless governed by the modified law of
10 August 1915. They are, however, also governed by
the Law on the financial sector, which is completed by
a multitude of national rules, CSSF circulars or other
laws governing all aspects of the very diversified
activities carried on by PSF.

Modified law of 5 April 19933

The Law forms the basis of rules governing players in
the financial sector and transposes into Luxembourg
law many European directives applicable to the

financial industry and particularly the banking sector.

This Law sets forth in particular the regulation on
access to the financial services industry, professional
obligations and other prudential rules and rules of
conduct, prudential supervision, proceedings for the
reorganisation and winding up of financial sector
professionals, as well as deposit guarantee and
investor compensation schemes.

Support PSF may not receive deposits
from the public and acts principally as
subcontractor of operational functions
for the account of other financial sector

professionals

The Law specifies, particularly in part Il, the professional
obligations and rules that PSF and credit institutions
must meet or observe. It should be noted that among
these core requirements, some are only applicable to
investment firms.

Applicable to all PSF

1. KYC* and combating money laundering and terrorist
financing (Art. 39 of the Law and Art. 3 to 5 of the
modified law of 12 November 2004)

Pursuant to the modified law of 12 November 2004
and to CSSF regulation 12-02 PSF are subject to a
set of rules necessary to combat money laundering
and terrorist financing, giving rise to obligations in
terms of due diligence in relation to their clients,
appropriate internal organisation and cooperation
with authorities.

When initiating business relationships and throughout
the term thereof, for any transaction in excess of
€15,000° or if money laundering or terrorist financing®
is suspected, and if in doubt about the initial
identification of clients, PSF must take due diligence
measures, including among others:

« Identifying clients on a through documentation
basis and checking that such documents are
genuine

+ Identifying the beneficial owner of any legal entity,
structure or group

3 www.cssf.lu section Laws, regulations and other texts, then Professionals of the financial sector (PFS)
4 ‘Know Your Customer’ refers to the due diligence obligations vis-a-vis clients who are satisfied by proven knowledge of clients and the

transactions they perform
5 Threshold reached in one or several transactions
6 In this case, the threshold of €15,000 does not apply
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« Obtaining information about the nature of
the business relationship contemplated and,
throughout this business relationship, examining
the transactions performed and the origin of funds
to make sure that flows are consistent with the
PSF’s knowledge of their clients’ activities

The monitoring measures taken are adapted to the
risks inherent in the apparent nature of the business
relationship. If these measures are introduced for any
new client, they must nonetheless be appropriately
reiterated for the PSF’s existing clients.

If the PSF’s client is an entity subject to the modified
law of 12 November 2004 or another law or
regulation requiring similar supervision, such as a
credit institution, or a natural or legal person subject
to heavy transparency requirements’, the PSF is not
obliged to apply the same due diligence as above.

In the event that money laundering or terrorist
financing enquiries are conducted by the Luxembourg
authorities and in order to meet the relevant legal
requirements, PSF must keep documents concerning
the due diligence measures taken for five years after
the end of the business relationship. The same period
of five years applies to the evidence supporting
transactions from the date of execution or the end of
the business relationship.

PSF must introduce appropriate internal measures and
procedures to meet all the requirements described

in the previous paragraphs with a view to preventing
money laundering and terrorist financing. To this end,
PSF must in particular train their employees and raise
their awareness. They must also apply a unique ID or
specify an account number to the instructing party

of an intercommunity transfer (the instructing party’s
address, name and account number are always
required for a transfer outside the EU).

. Obligation to cooperate with authorities (Art. 40

of the Law and Art. 5 of the modified law of 12
November 2004)

In anti-money laundering and the fight against
terrorism matters, PSF must cooperate with the
Luxembourg authorities through their representative®,
managers and employees. The representatives,
managers or employees report by means of a
declaration, as soon as possible and spontaneously,
any suspicion of money laundering or terrorist
financing to the State Prosecutor at the Luxembourg
District Court. Similarly, they provide the State
Prosecutor with all information necessary for
procedures to be applied.

7 Refer to Article 3-1 (2) of the modified law of 12 November 2004 for more information
8 Person appointed by the PSF, approved by the CSSF and interfacing with the CSSF in these matters



In such a case, the PSF must not perform any Applicable only to investment firms

transaction it considers suspicious and it must not 1. Organisational requirements (Art. 37-1 of the Law)

inform the client or the third party involved of the Even though all PSF are subject to organisational

investigations in progress. requirements, Article 37-1 strengthens these

organisational obligations for investment firms since

3. Professional secrecy (Art. 41 of the Law) they provide investment services and operations for

In the same way as credit institutions and other third-party clients who must be protected by sound

specific players in the financial sector in Luxembourg, and standardised management structures.

natural and legal persons subject to the supervision

of the CSSF, as well as all directors, members of Therefore, investment firms must:

management and supervisory bodies, managers, - Establish adequate policies and procedures,

employees and other persons working for the including their managers, employees and tied

PSF or natural and legal persons involved in the agents, to comply with their legal obligations

liquidation of PSF and all the persons designated,
employed or appointed for any duty as part of a

Define appropriate rules governing transactions

liquidation procedure, are required to keep secret any performed by their managers and employees

information confided to them in the context of their

Maintain and apply effective organisational

professional activities or appointment®. Disclosing and administrative arrangements with a view
such information covered by professional secrecy is to preventing conflicts of interest as defined
punishable by the penalties laid down in Article 458 in Article 37-2 of the Law (see next page) from
of the Penal Code which makes provision for a prison adversely affecting the interests of their clients

sentence of between eight days and six months as
well as fines from €500 to €5,000.

Take reasonable steps to ensure continuity and
regularity in the performance of their services
and activities. To this end, they must establish
This obligation is limited: either the disclosure of such appropriate and proportionate systems, resources
information is authorised or required by law, or it is and procedures

required as part of exchanges of information with

Have a well-organised administrative and

other domestic or foreign authorities in charge of .
accounting system

financial sector prudential supervision and themselves
« Where they rely on third parties for the

performance of operational functions which
are critical for the provision of services or the
performance of activities, take reasonable steps
to avoid undue additional operational risk

subject to professional secrecy rules. Furthermore, the
obligation does not apply specifically to shareholders
or partners whose status or capacity is a precondition
for the PSF to be licensed insofar as knowledge of the
information is required for the sound and prudent

management of the entity. The duty of professional - Ensure records are kept of all services and

secrecy is not applicable either to credit institutions transactions undertaken by them, in accordance
and support PSF provided that the services these with the provisions of the Commercial Code, which
professionals extend are governed by a clear services must be sufficient to allow the CSSF to monitor
agreement. Lastly, the duty is not effective for entities compliance with requirements and, in particular,
of a financial conglomerate regarding the disclosure obligations towards clients

of information required to perform supplementary . Where they hold financial instruments or

funds belonging to clients, make appropriate
arrangements to safeguard clients’ ownership
rights, especially in the event of insolvency, and to
prevent the use of clients’ financial instruments or
funds for their own account except with clients’
express consent

supervision: through internal control departments of
the group to combat money laundering and terrorist
financing and for the relevant persons at the head of
the group concerning information disclosed to the
State Prosecutor with the latter’s consent.

9 This obligation to maintain professional secrecy extends in the same way to the persons referred to in Article 16 of the modified law
of 23 December 1998 on the creation of the CSSF (CSSF staff, registered company auditors, experts)
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2. Conflicts of interest (Art. 37-2 of the Law)

Anticipating the existence of a residual risk in spite

of the measures described above relating to the
organisational or administrative arrangements to be
made to prevent and manage conflicts of interest, the
Law advises investment firms to clearly inform their
clients of the general nature and sources of conflicts of
interest before undertaking business on their behalf.
In any case, investment firms must take all reasonable
steps to identify conflicts of interest between
themselves - i.e. their managers, employees and tied
agents, or any person directly or indirectly linked to
them by control - and their clients or between one
client and another that arise in the course of providing
any investment and ancillary services, or

a combination thereof.

. Rules of conduct when providing investment services
to clients (Art. 37-3 of the Law)

The overall aim is to ensure that the investment firm
has sufficient and adequate structures to serve clients
appropriately, openly and in line with the client’s risk
profile.

As part of the investment activities and services
provided to clients, investment firms must act fairly
and honestly in the best interest of the client. To do
so, they must particularly:

+ Provide clients with clear and understandable
information about themselves and the services they
offer, for example about the financial instruments
and investment strategies proposed, and the costs
of such services

+  Whether they provide investment advice services
and asset management services or not, respectively
obtain or seek the necessary information to
assess their clients’ knowledge and experience,
financial situation or investment objectives. In
certain circumstances, this may not be compulsory
for investment firms providing only client order
execution and/or receipt and transmission services

+ Create a file with the documents approved by
the parties specifying the rights and obligations of
each of the parties for the provision of investment
services

+ Send their clients reports on the services provided

10 Or duty to execute orders on the best possible terms for the client

4. Best execution (Art. 37-5 of the Law)

Through an efficient system applying an order
execution policy known and approved by clients,
investment firms must achieve the best possible
result for clients when executing orders, given the
relevant parameters, i.e. price, cost, speed, likelihood
of execution and settlement, size and nature of the
order.

For each category of financial instrument, the order
execution policy particularly includes information
about the execution systems and factors impacting
the choice of the execution system, to guarantee
that systems offering the best possible result for the
execution of clients’ orders are used.

Investment firms must be able to prove to their
clients at any time that they executed their orders in
accordance with their execution policy.

5. Client order handling (Art. 37-6 of the Law)

Investment firms authorised to execute orders on
behalf of clients must implement procedures which
provide for the prompt and fair execution of client
orders, relative to other client orders or their own
trading interests. These procedures provide for
execution depending on the date orders are received
by the investment firm.

Here we examine the legal framework applicable to
certain PSF suffering serious financial difficulties, as
well as the penalties applied to PSF and more especially
their managers, before focusing on the details of the
authorisation procedure.

1. Reorganisation procedure (Art. 122 of the
modified law of 18 December 2015 on the failure
of credit institutions and certain investment firms)

Like the next section on winding-up, the
reorganisation procedure or suspension of payments
only applies to PSF responsible for managing third
party funds: commission agents (Art. 24-2), asset
managers (Art. 24-3), professionals trading for their
own account (Art. 24-4), underwriters of financial
instruments (Art. 24-6), distributors of units in

UCls which accept or make payments (Art. 24-7),
transfer agents or registrars (Art. 25), professional
depositaries of financial instruments (Art. 26) and



professional depositaries of assets other than
financial instruments (Art. 26-1).

Suspension of payments, which may only be sought
of the Court by the CSSF or the PSF in question, may
occur in the following cases:

« The PSF finds itself in an insoluble liquidity crisis

+ The entire ability of the PSF to meet its
commitments is compromised

« The PSF's licence has been withdrawn but the
withdrawal decision has not yet become final

Appointed by the judicial authorities, the administrator is
responsible for managing the reorganisation measures,
and as such must authorise in writing any act or decision
made by the PSF under penalty of it being null and void.
The scope of the transactions subject to this authorisation
procedure may be adapted. In this management role,
administrators partake in the governance of the PSF and
make proposals that are submitted to the company’s
decision-making bodies.

2. Legal winding-up proceedings

A PSF may only go into voluntary winding-up if it
informed the CSSF at least one month before calling
the general meeting to decide on the winding-up.
This voluntary winding-up decision shall not preclude
the CSSF or the State Prosecutor from asking the
Court for an order declaring the procedure for
judicial winding-up applicable.

The dissolution and winding-up of the PSF in
question occur when:

« The suspension of payments system is obviously
not sufficient to remedy the situation

+ The PSF's financial situation is such that it can no
longer meet the commitments to all of its debtors,
obligees and holders of participatory rights

« The authorisation has been withdrawn and the
withdrawal decision has become final

When ordering the winding-up, the Court shall
appoint an official receiver and one or more
liquidators. Please refer to the details of the modified
law of 18 December 2015 on the failure of credit
institutions and certain investment firms in Article
129 for a description of the manner in which the
winding-up is to be carried out.
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3. Administrative and criminal penalties
(Art. 63 and 64 of the Law)

The persons responsible for the administration and
management of PSF supervised by the CSSF may
be fined from €250 to €250,000 in the event that:

+ They fail to comply with applicable laws,
regulations, or statutory provisions

+ They refuse to provide accounting documents
or other requested information

+ They have provided documentation or other
information that proves to be incomplete,
incorrect or false

+ They hinder performance of the CSSF's powers
of supervision, inspection and investigation

+ They contravene the rules governing the
publication of balance sheets and accounts

« They fail to act in response to injunctions of
the CSSF

+ They act such as to jeopardise the sound and
prudent management of the PSF concerned

In the event of more serious acts, criminal sanctions
are provided for that combine a prison sentence of
between eight days and five years and a maximum
fine of €125,000.

A PSF may only go into
voluntary winding-up if it
informed the CSSF at least
one month before calling
the general meeting to
decide on the winding-up



9 Authorisation procedure

After defining the core legal bases forming the rules
applicable to PSF, we will now describe in further
detail the steps necessary to obtain a PSF's 'birth
certificate': the authorisation procedure to obtain

the required PSF licence

a.Licence

To ensure that the financial sector is recognised for its
quality and reliability, the regulating body requires that
players in the sector, i.e. persons engaged in business
in the financial sector on a regular and professional
basis, or in any business related or complementary to
an activity in the financial sector, undergo a licence
procedure to obtain the desired status. In addition,
such activities may not be carried out (and the licence
will not be issued) through another person or as an
intermediary.

However, pursuant to Article 1-1 (2) of the Law, the
licence is not required for those persons:

“[...] b) which provide investment services exclusively
for their parent undertaking, for their subsidiaries or
for another subsidiary of their parent undertaking,

¢) which provide a service under this Law, exclusively
to one or more undertakings forming part of the same
group as the undertaking providing the service, unless
otherwise provided, [...].”

Legal entities whose company’s purpose requires
that they obtain a licence under the Law may be
incorporated with this company purpose even before

obtaining such a licence from the Minister, provided
they applied for a licence to the CSSF and undertook in
writing not to conduct the business before obtaining it.

A change to the company’s purpose, corporate name
or legal form of a company already incorporated is
issued directly by the CSSF. Similarly, the CSSF's
licence is sufficient to create and acquire subsidiaries
in Luxembourg and abroad. The creation of agencies
and branches in Luxembourg is no longer subject to
a licence.

Furthermore, the licence that investment firms must
have to extend their business to investment services
or activities, or ancillary services not governed by their
current licence, now falls within the exclusive scope of
the CSSF.

A company or other legal person which has a licence
for a specific financial sector business, must not have a
company purpose covering a business in the financial
sector which is not also covered by such licence.



b.Licence procedure

The licence is subject to obtaining a written
authorisation from the Ministry of Finance which
handles the licence documentation filed to obtain the
desired status. This written request is made to the
CSSF which prepares an application aiming to meet
the requirements of the Law.

The application (see next point) may give rise to
additional questions or requests after being examined.

The decision made by the CSSF on any licence
application must be supported by a statement of the
reasons on which it is based and be notified to the
applicant within six months of receiving the application
or, if the documentation is incomplete, within six
months of receiving the information needed to

make the decision.

The absence of an answer from the authority within
twelve months of receiving the application shall be
deemed notification of a decision refusing it. An appeal
against the CSSF's decision may be lodged with the
administrative tribunal within one month after which

it will be time-barred.

It should be noted that an authorisation from the CSSF
is required for any PSF established in Luxembourg
wishing to change its purpose, name, legal form or to
create or acquire agencies, branches or subsidiaries

in Luxembourg or abroad. The same is true for any
investment firm wishing to extend its business to other
investment services or activities or to other ancillary
services not covered by its licence.

Once obtained, the licence is valid for an unlimited
length of time and the PSF may immediately commence
business.

Moreover, the Law specifies that once a licence

is obtained, the members of the administrative,
management and supervisory bodies of the PSF must
notify the CSSF on their own initiative and in writing, in
a complete, consistent and comprehensible manner, of
any change to the material information on which the
CSSF based its decision. This information particularly
concerns the professional standing of the members of
the above mentioned bodies, the structure of the PSF's
shareholding as well as its central administrative office
and its infrastructure. By disclosing such information,
the CSSF will have updated data.

11 If the activities contemplated and the services provided involve insurance products, the Commissariat aux assurances, in addition to the CSSF,
shall approve the licence documentation to ensure it complies with the modified law of 7 December 2015 on the insurance sector
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+ Presentation and demonstration by the applicant
of the existence in Luxembourg of the central
administrative office in accordance with CSSF
circular 95/120 or 12/552 and of its registered
offices™ (see next page)

The licence application file must be sent together with

all information as may be needed for the assessment

thereof and with a schedule of operations specifying

the type and volume of business envisaged and the
administrative and accounting structure planned. In .
practice, this application for status as PSF generally

includes the following information'? which reflects

a part of the requirements to be met to obtain the

licence:

The name of the independent auditor who must
be a registered company auditor with appropriate
professional experience. The PSF’s annual accounts
must effectively be entrusted to an auditor

with such experience and any change to the

Presentation of the natural or legal person, where
applicable, of the group to which this person
belongs, with a presentation of the financial

approved auditor must be justified and authorised
beforehand by the CSSF

Authorisation shall be conditional on participation

statements available for the last three years by investment firms in an investors’ compensation
scheme set up in Luxembourg and operated by
the CSSF, meaning that it must provide cover in
respect of claims arising out of the inability of an

investment fi m to:

+ The reasons for and objectives of establishing
the PSF in Luxembourg

+ The information concerning the identity of

shareholders
- Repay money owed to or belonging to

investors and held, administered or managed
on their behalf in connection with investment
business

A three-year business plan including the balance
sheet and income statement

+ The company’s draft articles of association

+ The CVs together with certificates of respectability -
of the directors and managers of the company in
Luxembourg as well as criminal records from the
authorities in their respective country of residence

Return to investors any instruments belonging
to them and held, administered or managed on
their behalf in connection with the investment
business

Subject to the application of Article 195, paragraph
2 of the modified law of 18 December 2015

on the failure of credit institutions and certain
investment firms, the aggregate investment
business of each investor is covered, regardless

of the number of accounts, the currency in which
they are denominated and their location within

the European Union, up to a value equivalent to
€20,000.

Authorisation shall be conditional
on participation by investment
firms in an investors’ compensation
scheme set up in Luxembourg and
operated by the CSSF

12 This list is not exhaustive and the applicant must ensure it complies with all requlations applicable and in force at the time of applying for the licence
13 A natural person must prove that he/she effectively conducts business in Luxembourg



d.Professional standing and experience

The personal data of authorised directors or managers
is obtained to ascertain their professional standing and
experience. The persons responsible for management
must be empowered to determine the direction taken
by the business and must prove their level of skill by
having previously carried out similar activities with a
sufficient level of responsibility and autonomy. They
must be at least two in number and receive their
authorisation from the CSSF.

Pursuant to company law, a legal entity appointed as
director must designate a permanent representative to
fulfil these duties for and on behalf of the legal entity
(Art. 51bis of the modified law of 10 August 1915 on
commercial companies). Under Article 59 of the same
law, a legal entity appointed as director is liable to the
company, in accordance with ordinary law, for fulfilling
the duties entrusted and for any misdeeds committed
in its management.

Any change to the persons responsible for the day-to-
day running must be notified to the CSSF which shall
be free to request additional information. The CSSF
checks that such new persons comply with the legal
requirements in terms of professional standing and
experience.

In accordance with the rules of procedure of the
Luxembourg Law Society, a lawyer may not be
involved in the day-to-day management of a financial
sector professional.

e. Central administration and organisation

As the decision-making centre, the PSF must have a
sound internal governance system in Luxembourg with
a clear and consistent organisation and distribution of
tasks, efficient processes for detecting and monitoring
risks, appropriate internal control including sound
administrative and accounting procedures and
mechanisms for ensuring information system control
and security'.

The scope of the applicable CSSF circulars covering
the aspects explained above varies according to the
category of PSF, i.e. investment firms (most restrictive
environment), specialised PSF or support PSF (least
restrictive environment)™.

14 On this subject, refer to CSSF circular 95/120 for specialised and support PFS or 12/552 for investment firms

15 On this subject, refer to section 4 of this chapter and Appendix 1
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Authorisation to hold the status is subject to disclosing
to the CSSF the identities of the shareholders and
partners, whether direct or indirect, natural or legal
persons, any qualifying holding'® and the amounts of
such holdings.

Thereby, the CSSF seeks to guarantee firstly the sound
and prudent management of the PSF and secondly the
transparency of the shareholding structure within the
PSF to clearly identify the authorities responsible for the
prudential supervision of the PSF and, where applicable,
perform consolidated supervision of the group to which
it belongs.

Refer to Article 18 of the Law for additional
requirements regarding CSSF notification for cases
of acquisition or sale of PSF in Luxembourg.

Furthermore, it is essential that the shareholders or
partners of a PSF have sufficient financial resources that
may be used if necessary.

Conducting business as a financial sector professional

is subject to a minimum capital or financial base
requirement which varies depending on the risks involved
in the various PSF statuses, the major decisive factor of
which lies in whether third-party funds are managed

or not. The capital or financial base requirement is
between €50,000 and €730,000 depending on the

PSF's operations.

For a detailed description of the minimum capital
requirements, please refer to the individual data sheets
of each status (chapter Ill) and to the fast-reference
tables on first page of chapter Ill PSF profile analysis
and specific data and in appendix 2 PSF in a nutshell.

Note that when a PSF holds several licences, it
must comply with the highest minimum capital of
the statuses obtained.

The CSSF requires that the direct shareholders finance
all ownership interest with their own equity, after
deduction of any other ownership interests or losses
carried forward. The aim is clearly to prevent direct
shareholders from refinancing their ownership interest
using borrowed funds (Art. 20 of the Law). Therefore,
in particular, the share capital may not be brought by
means of a loan contracted by the PSF shareholder with
the PSF.

The financial base includes the share capital subscribed
and paid up, issue premiums, legally formed reserves
and amounts carried forward, minus any potential loss
in the current fiscal year. According to the same article,
it must be permanently available to the PSF and be
invested in its own interest.

Owing to prudential concerns, a PSF may not grant
loans to its shareholders, whether directors or
employees. It is vital that any acquisition of interests
in the share capital of a financial sector professional
be made using one’s own funds and not borrowed
money. Now, granting advances and loans to the
shareholders amounts to giving the share capital back
to shareholders.

In this context, note should be taken of Article 49-6 (1)
of the modified law of 10 August 1915 on commercial
companies which stipulates that “A company may not
directly or indirectly, advance funds or make loans

or provide security with a view to the acquisition

of its shares by a third party” except under certain
conditions.

16 Qualifying holdings means a direct or indirect holding of 10% of the capital or voting rights and/or the ability to significantly influence

the business management of the PSF to be licensed



h. External audit

Authorisation shall be conditional on the PSF having

its annual accounts audited by one or more réviseurs
d’entreprises agréés (approved statutory auditors) who
can show that they possess adequate professional
experience. Those réviseurs d'entreprises agréés
(approved statutory auditors) shall be appointed by
the body responsible for managing the PSF, usually the
board of directors, board of managers or the executive
board.

Any change in the réviseurs d‘entreprises agréés must
be authorised in advance by the CSSF.

i. Licence withdrawal

Although issued for an unlimited length of time,
the licence will be withdrawn if:

« The PSF does not make use of the licence within
12 months of it being granted

« The PSF expressly waives its licence

+ The PSF has not conducted any of the activities
for which the licence was obtained over a period
of 6 months

« The conditions of granting PSF status are no
longer met

« The licence was obtained through
misrepresentation or by any other irregular means

+ The investment firm PSF has seriously and
systematically infringed Articles 37-2 to 37-8 of
the Law or Articles 21, 22, 23, 26, 27 or 28 of
the Law on markets in financial instruments

« The PSF (other than an investment firm) has
seriously and systematically infringed Articles 36,
36-1 or 37 of the Law

Professionals of the Financial Sector (PSF) in Luxembourg At the heart of regulatory and tax environments 19

oo

The decision to withdraw the licence may
be deferred to the administrative tribunal,
within one month, after which the appeal
will be time-barred.

The board of directors of a PSF notifies
the CSSF of any planned dissolution or
voluntary winding-up with at least one
month’s notice prior to calling the general
meeting to vote on the dissolution or
winding-up.

A closing balance sheet must be drawn
up and sent to the CSSF. The conditions
of a voluntary winding-up must also be
disclosed to the CSSF.

Any change in the
reviseurs d'entreprises
agréeés must be
authorised in advance by
the CSSF



e Prudential supervision
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Article 42 of the Law specifies that the CSSF, the entity
established by the modified law of 23 December

1998, is the competent authority for financial sector
professionals. It is responsible for the cooperation and
exchange of information with other authorities and
namely informs the competent authorities of other
Member States responsible for the supervision of credit
institutions and investment firms that it is in charge

of receiving requests for exchanges of information or
cooperation.

The CSSF conducts its activity in the public interest and
satisfies itself that the laws and regulations relating to
the financial sector as well as international agreements
and Community law are complied with.

The prudential supervision role fulfilled by the CSSF on
the financial sector is defined in part Il of the Law and

the CSSF has regulatory power by means of regulations,

circulars and instructions which are addressed to
financial sector players.

The following PSF fall within the scope of
the CSSF’'s prudential supervision:

+ PSF organised and existing under the laws of
Luxembourg (Activities conducted by these
entities in another EU/EEA Member State, both
by establishing a branch and via the freedom to
provide services, are also subject to the prudential
control of the CSSF. Certain areas of prudential
supervision, particularly compliance with rules of
conduct for the provision of investment services
to clients, fall within the scope of the supervisory
authority in the host Member State.)

« Branches of investment firms that are based
outside the EU/EEA

« Branches of PSF other than investment firms based
inside or outside the EU/EEA

The supervision of branches established in Luxembourg
by investment firms from another EU/EEA Member
State is based on the principle of supervision by the
regulatory authority in the country of origin. However,
certain specific aspects of the supervision fall within
the scope of the CSSF, as the regulatory authority in
the host Member State, particularly aspects relating to
combating money laundering and terrorist financing.



The CSSF has several instruments to exercise its
supervision. The key means are as follows:

Regular receipt of financial information used to
permanently monitor the PSF’ business and related
risks. In addition, there is a regular check of the
capital adequacy ratio and the limitation of large
exposure for investment firms (Art. 56 of the Law)

The report drawn up on a yearly basis by the
registered company auditor. This report includes a
certificate relating to combating money laundering
and terrorist financing and a management letter
dealing in particular with compliance with the Law
and applicable CSSF circulars

For investment firms, a detailed analytical audit
report (CSSF circular 03/113 as amended by CSSF
circular 10/486) broadly covering the risk control
and internal control system, including compliance
with rules of conduct and a description and
assessment of the Internal audit and Compliance
functions (refer to part 5 Role of the réviseur
d’entreprises agréé for PSF for a detailed view of
the role of the registered company auditor and
the scope of relevant certificates). The CSSF may
also expressly ask a registered company auditor to
audit one or more aspects of the PSF's business or
operations

The CSSF is also sent, for specialised and support
PSF, the annual internal audit reports on the
controls performed over the last period and the
reports by the PSF’'s management on the status

of internal control. For investment firms, once a
year, the authorised management shall confirm
compliance with CSSF circular 12/552 by way of a
single written sentence followed by the signatures
of all the members of the authorised management
to the CSSF, as well as provide the ICAAP report
and the summary reports of the internal control
functions

On-site audits. Furthermore, since 2009 the CSSF
has stepped up its work in the field by conducting
an increasing number of this type of audit
including welcome visits for newly licensed PSF
within the first months following the ministerial
authorisation

By virtue of CSSF regulation 13-02, the CSSF is also
competent to receive complaints from clients sent
to PSF and to take action with them to settle these
disputes amicably

Under the provisions of Article 57 of the Law, the
CSSF must grant prior authorisation to PSF wishing
to have a qualifying holding"”’

Lastly, the CSSF also has powers to sanction,

i.e. rights of injunction and suspension in the
event that legal provisions are breached or in

the absence of guarantees with respect to the
management and durability of the PSF's operations
and commitments. The penalties also referred to
in Article 59 of the Law, where the PSF has failed
to remedy the injunctions within the allotted time,
extend from suspending the persons responsible
for the PSF's governance and management, to
suspending the voting rights attached to the
stocks or shares held by shareholders or partners
having a negative influence on the sound and
prudent management of the PSF, or suspending
operations or a given business line of the PSF

17 Defined as being more than 10% of the capital or of the voting rights of the company in which the PSF invested
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d. Supervision of investment firms on a
consolidated basis

Consolidated supervision of investment firms is
addressed by CSSF circular 00/22.

This circular only targets investment firms (company
falling within the scope of Art. 24 of the Law) holding
direct or indirect interests in other investment firms,
financial institutions or credit institutions.

Supervision on a consolidated basis concerns
at least the following:

= Supervision of the solvency and capital adequacy
in relation to market risks

« Supervision of large exposures

« Appropriate organisation of the group, particularly
on administrative, accounting and internal control
levels and in terms of group structure in general

e. Financial information to be regularly reported
to the CSSF

CSSF circular 05/187 as amended and supplemented by
CSSF circular 10/433 presents the outlines of financial
information to be submitted to the CSSF.




The table below summarises all the reports to be submitted to the CSSF.

¢

Table Ref

. 2. A

I.2.B.

I1.17.

II.18.

II.19.

Il 22.

1. 1.

III. 2.

Title of the report

Financial situation

Financial advisers

Brokers

Commission agents

Private portfolio managers

Professionals acting for their own account
Professional custodians of securities or other financial instruments
Distributors of units of investment funds
Underwriters

Registrar and transfer agents

Market makers

Professionals performing cash-exchange transactions
Debt recovery

Professionals performing credit offering

Professionals performing securities lending
Professionals performing money transfer services
Administrators of collective savings funds

Managers of non-coordinated UCIs (REPEALED)
Client communication agents

Administrative agents of the financial sector
IT systems and communication networks operators of the financial sector

Professionals performing services of setting-up and management of companies

Corporate domiciliation agents

Professionals authorised to exercise all the activities permitted by Article 28 of
the law of 15 December 2000 on postal services and financial postal services

Off-balance sheet

P&L
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Frequency

Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly
Monthly

Monthly

Monthly

Monthly
Monthly
Monthly
Monthly

Monthly

Quarterly

Quarterly

4

Deadline

The 20" of the next month
The 20" of the next month
The 20" of the next month
The 20" of the next month
The 20* of the next month
The 20" of the next month
The 20" of the next month
The 20" of the next month
The 20" of the next month
The 20" of the next month
The 20" of the next month
The 20" of the next month
The 20% of the next month
The 20" of the next month
The 20" of the next month
The 20" of the next month

The 20" of the next month

The 20" of the next month

The 20* of the next month
The 20* of the next month
The 20* of the next month
The 20" of the next month

The 20" of the next month

The 20" of the next quarter

The 20" of the next quarter



@ Key CSSF requlations
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and circulars

The CSSF regulations and circulars form the core
‘practical’ dispositions with which PSF must comply.
They apply to all or some PSF, meet legal obligations
specific to the financial industry (combating money
laundering and terrorist financing) or organisational
requirements for one of the three categories of PSF, and
further specify the systems introduced by the CSSF as
part of its financial sector supervision (regular reporting)
or impose financial ratios (capital adequacy). They
provide guidance in establishing and maintaining the
relevant financial or financial sector ancillary activities.

The main regulations and circulars issued by the CSSF
are presented below. A fast-reference table of the
regulations and circulars specifying their respective
scopes of application is included in Appendix 1.

These regulation and circular are applicable to all PSF
and supersede circular 95/118 on customer complaint
handling.

This regulation aims at defining the rules applicable

to the requests for the out-of-court resolution of
complaints filed with the CSSF and is specifying certain
obligations incumbent on professionals in relation to
the handling of complaints.

The procedure for handling the requests aims at
facilitating the resolution of complaints against PSF
without judicial proceedings. It is not a mediation
procedure. The CSSF's intervention shall be subject
to the principles of impartiality, independence,
transparency, expertise, effectiveness and fairness.

The regulation points out the following obligations:

Each PSF shall have a complaint management

policy that is defined, endorsed and implemented

by the management. It shall be set out in a written
document and shall be formalised in an internal
complaint settlement procedure made available to all
relevant staff. Any possible conflicts of interests shall
be able to be identified and mitigated.

The PSF shall ensure that each complaint as well
as each measure taken to handle it are properly
registered.

Clear, precise and up-to-date information on the
complaint handling process shall be provided.

Data relating to complaint handling shall be
analysed, on a permanent basis, in order to enable
the identification and treatment of any recurring or
systemic problem, as well as any potential legal and
operational risks.

The PSF shall provide contact details of the person
responsible at the level of the management of the
implementation and the efficient operation of the
policy. The latter is required to communicate to the
CSSF and to provide it with an as comprehensive
as possible answer and cooperation. On an annual
basis, a table including the number of complaints
registered by the PSF, classified by type of complaints,
as well as a summary report of the complaints and
of the measures taken to handle them, must be
communicated to the CSSF.

CSSF circular 14/589 provides details concerning the
regulation, mentioning namely that the recording of
complaints must be computerised and secured, that
the respect of the policy must regularly be controlled
by the compliance and internal audit functions, and
that annual documents (table and report) shall be
communicated to the CSSF no later than 1 March of
each year and shall cover the previous calendar year.

18 www.cssf.lu section Laws, regulations and other texts, then Professionals of the financial sector (PFS)



b. CSSF regulation 12-02 on the fight against
money laundering and terrorist financing'

While this regulation can be regarded as central to the
practical system introduced by the lawmaker to combat
money laundering and terrorist financing, it must be
taken as part of a broader regulatory fabric based on
the modified law of 12 November 2004 and the Law
(Art. 39 and 40). Together, these form the cornerstone
of the subject, supplemented by other circulars,
particularly CSSF circular 06/274 on instructing party
information accompanying transfers of funds.

The modified law of 12 November 2004 points out
the following elements:

« Scope:

- This law relating to combating money laundering
and terrorist financing applies to PSF in
Luxembourg, to branches and majority subsidiaries
based in a third-party country (outside the EU) and
to Luxembourg branches of foreign professionals

« Professional obligations:

- Obligation to apply customer due diligence
(cf. chapter 2 - Art. 3)

- Obligation to have adequate internal organisation
(cf. chapter 2 - Art. 4)

- Obligation to cooperate with authorities
(cf. chapter 2 - Art. 5)

- Obligation to comply with the rules set forth in the
EC Regulation 1781/2006 of 15 November 2006
on instructing party information accompanying
transfers of funds

While this regulation can be regarded
as central to the practical system
introduced by the lawmaker to combat
money laundering and terrorist
financing, it must be taken as part of a
broader regulatory fabric based on the
modified law of 12 November 2004
and the Law (Art. 39 and 40)

19 www.cssf.lu section Financial crime, then Anti-money laundering and counter-terrorist financing
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CSSF regulation 12-02 reinforces and completes
the applicable regulatory framework with regards
to the following topics:

Risk-based approach: equivalent countries are not
exempted from risk assessment

Customer due diligence:

Adequate documentation of all business
relationships by adequate client questionnaire

Minimum documentation for legal entities

Verification of the validity of the proxies” mandate

- Thresholds of ownership and control that may be
below 25%

- Information on the source of funds required for all
clients

Documentation and safekeeping all information,
documents, analysis and decisions for Client Due
Diligence

Politically exposed persons to be detected with
‘progressing” methods, including information
obtained from the client, public sources, private
information databases or other adequate measures

Internal organisation: training program goes beyond
an annual training session

« Cooperation with authorities

« Review by the réviseur d’entreprises agréé

This regulation gives a formal and legally binding nature
to existing professional guidance set out previously by
CSSF circulars.

CSSF circular 11/529 specifies the requirements for the
risk analysis inherent to each PSF’s business activities
that must be set down in writing. The management
shall first identify the risks of money laundering or
terrorist financing. The management shall further set up
a methodology in order to categorise these risks and
afterwards define and implement measures to mitigate
the identified risks.

This circular is applicable to investment firms.
Consequently, CSSF circulars 95/120, 96/126, 98/143,
04/155, 05/178 and 10/466 shall be repealed for them.

This circular gathers the regulatory obligations that
investment firms PSF will need to satisfy. As regards
professionals performing lending operations as defined
in Article 28-4 of the modified law of 5 April 1993
relating to the financial sector, only the chapter on
credit risk in the risk management section shall apply.

The Commission de Surveillance du Secteur Financier
brought together all the key implementing provisions
on internal governance in this single circular, reflecting
the guidelines of the European Banking Authority on
internal governance of 27 September 2011 and those of
the Basel Committee on Banking Supervision on internal
audit of 28 June 2012, while supplementing them by
the additional provisions included in CSSF circulars
96/126, 98/143, 04/155, 05/178 and 10/466.

The implementing procedures on central administration
as specified in CSSF circular 95/120 are also integrated,
as well as all the provisions on risk management. Thus,
while the majority of the provisions in CSSF circular
12/552 as amended by CSSF circular 13/563 are not
new per se, there is a strong emphasis on further
formalisation needs to document internal governance
arrangements and the way internal control activities are
conducted.

What is the three-lines-of-defence model?

The institutions shall establish internal governance
arrangements which are consistent with the three-lines-
of-defence model:

« The first line of defence consists of business units that
take or acquire risks under a predefined policy and
limits, and carry out controls

20 www.cssf.lu section Laws, requlations and other texts, then Professionals of the financial sector (PFS)



* The second line is formed by the support functions,
including the financial and accounting function, the
IT function, as well as the compliance and risk control
functions which contribute to the independent risk
control

+ The third line consists of the internal audit function
which provides an independent, objective and critical
review of the first two lines of defence

The three-lines-of-defence are complementary, each
line of defence assuming its control responsibilities
regardless of the other lines.

What is new for the board of directors?

The concept of ‘fit and proper’ is introduced, meaning
that the collective skills of board of directors members
should be in line with the complexity and the challenges
of the business and that sufficient time must be
dedicated to the role of director, with disclosure of
other mandates and on-going training required. CSSF
circular 12/552 as amended by CSSF circulars 13/563,
14/597 and 16/642 reflects the final guidelines from the
European Banking Authority on the assessment of the
suitability of members of the management body and
key function holders in terms of reputation, experience
and governance.

Independent board members are recommended
(especially for larger institutions): independent means
the absence of “any conflict of interest which might
impair his/her judgment because he/she is bound

by a business, family or other relationship with

the institution, its controlling shareholder or the
management of either". The chairman cannot be a
member of the authorised management.

At least annually, the board of directors should assess
and approve the alignment of the risk and capital
profile with business strategy, the adequacy of the
organisational and operational structure and the
efficiency and effectiveness of the internal control,
including appointments and revocations of the persons
in charge of the internal control functions (internal
audit, compliance and risk control) in written.
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What is new for the authorised management?

The same 'fit and proper’ concept as for the board
of directors applies and the authorised management
should have an absolute understanding of the
organisational and operational structure of the
institution, in particular in terms of the underlying
legal entities.

Regularly and at least annually the authorised
management reports to the board of directors on

the implementation, adequacy, effectiveness and
compliance with the internal governance arrangements,
including the state of compliance and internal control.
An annual written and signed confirmation of full
compliance with CSSF circular 12/552 as amended

by CSSF circular 13/563, 14/597 and 16/642 shall be
transmitted to the CSSF and explanations in case of
non-full compliance.

The authorised management implements all the
strategies and guiding principles through written
policies and procedures, in particular the risk policy
(with risk tolerance and limits) and the capital and
liquidity policy.

What is new for the internal control functions?

At least once a year, each internal control function

shall prepare a summary report on its activities and
operation, which should include a statement to the
authorised management of the main recommendations
on existing or emerging problems, significant
shortcomings and irregularities since the last report,

the measures taken in this respect, etc. This summary
report is submitted to the board of directors and, where
appropriate, the specialised committees for approval
and to the authorised management for information.

A new product approval process shall be defined in
written. In particular, it describes the changes in the
activities subject to the approval process as well as

the implementation of the approval process, including
the responsibilities. It includes a risk analysis including
compliance aspects and can be triggered by the internal
control functions.



28

The outsourcing policy should include reporting
requirements to which the service providers and control
mechanism which the institution implements in this
respect are subject from inception to the end of the
outsourcing agreement. For each outsourced activity, a
person must be designated to manage the outsourcing
relationship and access to confidential data. Specific
rules are required for IT outsourcing.

The CSSF reiterates its concerns on adequate
identification and assessment of all forms of
concentration risks, not only credit. In particular, it can
take the form of intra-risk concentration (groups of
customers or counterparties, countries, sectors, specific
products or markets) or inter-risk concentration as a
result of various risks combined. Intra-risk or inter-risk
concentration may result in economic and financial
losses as well as in a significant and negative impact
on the risk profile of the institution, so that the various
consequences should be assessed as well.

A pricing mechanism that takes into account all

risks incurred should be implemented, documented,
approved by the authorised management and
supervised by the risk control function. The objective is
to act as an incentive to effectively allocate the financial
resources in accordance with the risk tolerance and the
principle of sound and prudent business management.
While the circular pays specific attention to the liquidity
transfer pricing system, other forms of risks should be
considered in the exercise.

What is new for the other functions?

The Information Security Officer is in charge of the
protection of the information. An escalation mechanism
should be in place to report any exceptional issue to the
highest level of the hierarchy, including the board of
directors.

A policy on management of conflicts of interest,
notably for transactions with related parties (not only
should they be at arms’ length, but they should not
impair solvency, liquidity situation or risk management

capacities from a regulatory or internal point of view) as
well as internal whistleblower arrangements should be
in place.

This circular is applicable to specialised and support
PSF. It has been replaced by CSSF circular 12/552 for
investment firms. However the concepts, the principles
are the same.

This circular reflects Article 17 of the Law and stipulates
that to obtain a licence for PSF status, the entity must
not merely have a legal registered office in Luxembourg,
but its central administrative office, thus inferring

the existence of its decision-making centre and its
administrative centre in Luxembourg.

The circular specifies the meaning of ‘central
administration” which corresponds to managerial and
business functions, as well as operational and control
functions. It further defines the notion of ‘centre’ to
and from which extend all the PSF's components,
implying the existence of sufficient technical and
human resources necessary for its operations.

The first notion does not simply stop at the managers
(of which there must be at least two) authorised

by the CSSF, who are responsible for managing the
PSF and empowered to direct the PSF's business. It
further includes the persons responsible for the various
administrative and business units or departments
forming the entity’s infrastructure, who must also,

in principle, be permanently based in Luxembourg.

If the PSF conducts business abroad through branches,
the day-to-day running of such branches is carried out
by managers assigned to them who are granted powers
by the registered office bodies. The latter must be able
to monitor and be involved in such branches’ operations
and major decisions.
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The second notion of ‘centre’ implies that the PSF has,
in Luxembourg:

- Its own skilled operating staff in sufficient numbers
to carry out the decisions made

+ Its own operating systems, i.e. procedures
and technical infrastructure

- Documentation relating to operations

+ Support functions in accounting and data
processing

 Internal control

These circulars are applicable to specialised and support
PSF. They have been replaced by CSSF circular 12/552
for investment firms. However the concepts, the
principles are the same.

Reflecting Article 17 (2) of the Law which requires

PSF to furnish evidence of good administrative and
accounting organisation, these circulars follow on from
the previous circular 95/120 and provide guidelines on
how such an organisation functions (they should, in

22 www.cssf.lu section Laws, requlations and other texts

fact, be read in conjunction). They further specify the
IT security measures that PSF must put in place to meet
banking secrecy requirements. The recommendations
made in these circulars are to be adapted to each PSF
according to operations and size.

The department in charge of the day-to-day
management is responsible for implementing this
organisation the rules of which are defined in
writing and which reflect its powers and the way
they are delegated while pursuing the following
goals:

+ Correctly manage assets and property
» Adequately conduct operations

 Fully and correctly record operations and produce
reliable and swiftly available information

+ Implement the decisions made by management
and by persons acting on its authority and under
its responsibility and ensure compliance with rules
governing the PSF’s business

A procedures manual is drafted and contains at least
the procedures applying to administrative organisation
and accounting, plus definitions of positions and related
responsibilities.
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The accounting management must:

Identify and record all the transactions undertaken
by the entity

Explain changes to the accounting balances from
one cut-off to the next by tracking flows that have
impacted the accounting items

Draw up the accounts in accordance with
the accounting and valuation rules defined
by accounting legislation and applicable CSSF
regulations

Produce and disclose information on a regular
basis to the supervisory authority

Keep all accounting documents according
to the legal provisions in force

Prepare, as applicable, financial statements
according to the chart of accounts in force in
the shareholder’s country of origin with a view
to preparing consolidated accounts

Produce reliable management information that

is swiftly available to management so that it can
closely monitor the entity’s financial situation

and its compliance with budgetary data. This
information will be used as a management control
instrument and will be all the more effective if it is
based on cost accounting

® More specifically, the

organisation must satisfy the
following requirements:

The PSF must have sufficient, skilled
operating staff whose tasks, duties, powers
and reporting relationships are described
and set out in an organisational chart. The
principle of separation of tasks must be
observed in order to prevent mistakes and
improper acts

Correct conduct of operations requires that
PSF draft complete, clear and monitored
procedures describing execution systems,
i.e., the logical steps involved in operations
from initiation to archiving, as well as the
documents used and the regular checks to
be performed

All the commitments made by the PSF and
the related decisions must be documented.
This documentation must be kept up-to-
date, retained according to legal
requirements and be easy to consult

The administrative infrastructure of the
business functions must guarantee correct
application of decisions made

Accounting must be based on an
accounting department responsible for the
accounting management of the PSF. This
department must centralise the accounting
entries recorded by other departments, as
applicable, and is responsible for preparing
the PSF’s annual accounts and regular
reports to be sent to the CSSF




As regards IT, CSSF circular 05/178 covers four cases
in detail:

+ Use of an IT subcontractor for services that are
not IT system and communication network
management and operations services

« Use of IT subcontracting within the group

« Use of IT subcontracting within the group,
but abroad

+ Use of IT subcontracting provided by a related
PSF in Luxembourg

In all cases, use of a third party for IT services must
comply with the fundamental rules which aim to ensure
that IT subcontracting is properly managed and that
financial professionals retain responsibility for organising
and overseeing these delegated operations.

Subcontracting must be managed within the framework
of a documented policy approved by the board of
directors. The latter must base its decision to outsource
on an in-depth analysis of the financial, operating, legal
and reputation risks in particular.

Subcontracting will give rise to a services agreement
with specifications containing the following
information: continuity and revocability of the
relationship subcontracting, maintained integrity of
internal and external control, a clear description of
the parties’ responsibilities, and explicit conditions
concerning the possibilities of cascade subcontracting.

PSF planning to contract out operations must check,

by means of contract or legal analysis, whether or not
they need to inform their partners and particularly their
clients.

For each subcontracted activity, a manager will be
appointed to handle the subcontracting relationship.
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The PSF must find the means to operate despite the
occurrence of unforeseen events such as failures in
communication with the IT services provider.

The PSF must be able to transfer subcontracted services
to another provider or to handle them internally

again when the continuity or quality of the service is
jeopardised.

A PSF using the services of a support PSF (Art. 29-1
to 29-6 of the Law) must notify the CSSF thereof and
furnish evidence that it has observed the conditions
presented in CSSF circular 05/178.

Pursuant to Article 41 (5) of the Law, the obligation

to maintain secrecy does not exist in relation to credit
institutions and support PSF (targeted by Art. 29-1 to
29-4) insofar as the information communicated to those
professionals is provided under an agreement for the
provision of services.

In all the other cases, a PSF using such IT subcontracting
shall not be relieved of its responsibility as regards
professional secrecy.

Circular 06/240 provides certain clarifications
particularly on the responsibilities of the PSF in matters
of confidentiality when it uses a support PSF for
services other than those requiring a licence, on the
qualification of a subcontracted technical service to
determine whether or not it requires an OSIRC licence
(IT system and communication network operator), on
the migration of systems and data, and on use of IT
subcontracting by a subsidiary or branch of a financial
professional located abroad.



This circular is applicable to specialised and support
PSF. It has been replaced by CSSF circular 12/552 for
investment firms. However the concepts, the principles
are the same.

This circular presents and develops the principles
of adequate internal control applicable to PSF in
accordance with Article 17 (2) of the Law.

To satisfy the following aims:

+ The objectives set by the undertaking are achieved
+ Resources are used efficiently and economically

+ Risks are adequately managed and assets are
protected

+ Financial and management information is complete
and reliable

+ Laws and regulations as well as in-house policies,
plans, rules and procedures are observed

The circular specifies the respective responsibilities of
the entity’s board of directors and management and
the internal control system to be introduced.

It must comprise three components:

It must comply with CSSF circulars 95/120
and 96/126 examined above for specialised
and support PSF and CSSF circular 12/552 for
investment firms

+ There must be a system of identifying, measuring,
limiting and reporting on the PSF’s operational
and financial risks

+ There must be an internal audit function to
regularly assess internal control

This internal control system must also include
various levels of control set out as follows in
the Circular:

- Daily controls performed by operating staff

+ Ongoing critical controls performed by people
responsible for the administrative processing of
operations

« Controls performed by managerial staff on the
activities and duties for which they are directly
responsible

+ Controls performed by the internal audit
department, which must have a number of
characteristics: internal audit must be independent,
be conducted on a permanent basis and be
described, together with the relevant objectives
and, powers within an audit charter. The members
of this department must also be objective and have
proven professional skills. Lastly, the extent of the
audit work may not be restricted and it must be
carried out according to an audit plan containing
the audit engagements which give rise to written
reports highlighting recommendations

This circular, which applies solely to investment firms,
defines the organisational requirements and rules of
conduct in the financial sector (transposing the Directive
on Markets in Financial Instruments (MiFID) 2004/39/EC
and Directive 2006/73/EC).

Regarding organisational requirements, chapter 3 of this
circular includes the board of directors’ responsibility,
the authorised management’s responsibility and provides
further detail about risk management, compliance and
internal audit functions.

In October 2013, the European Securities and Markets
Authority (ESMA) published the French version of its
guidelines on remuneration policies and practices
(MIFID). Circular 14/585 transposes these guidelines into
Luxembourg regulation in the form of an annexe V of
CSSF circular 07/307.
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The rules of conduct are set forth under the
following principles:

1.

2.

Client categorisation (chapter 5)

The MIFID provides for a differentiated application
of the rules of conduct depending on the type of
client. It draws a distinction between retail clients,
professional clients and eligible counterparties

The assessment of whether the service to be
provided is suitable for and appropriate to the client
(suitability and appropriateness tests) (chapter 6)
Article 37-3 (4) of the Law and Article 41 (2) of

the MiFID Grand-ducal regulation require that
when undertakings provide investment advice or
portfolio management services, they must take into
account the client’s knowledge of and experience
in investing, its financial situation and investment
objectives so as to recommend suitable investment
services and instruments (suitability test).

When the investment service provided is other

than investment advice or portfolio management,
undertakings must check, in accordance with Article
37-3 (5) of the Law, whether the client has the
necessary experience and knowledge to understand
the risks involved in the investment product or
service proposed or requested (appropriateness test)

. Conlflicts of interest (chapter 7)

All undertakings must take reasonable measures to
detect potential conflicts of interest between their
own interests (including those of their managers,
employees and any tied agents), on the one hand
and, on the other, their duties to each of their
clients, and between the diverging interests of
two or more of their clients, the undertaking
having obligations vis-a-vis each of their clients

4. Benefits (inducements) (chapter 8)
Article 30 of the MIFID Grand-ducal regulation
provides that, to be acceptable, remuneration,
commission or non-monetary benefits paid to or
collected by a firm in connection with an investment
service must firstly aim to improve the quality of
the service provided to the client, and secondly, be
disclosed to the same. Furthermore, benefits paid to
or collected by an undertaking must not prevent it
from fulfilling its obligation to act in the client’s best
interests
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5. Obligation of best execution (chapter 9)

Article 37-5 of the Law and Articles 51 to 54 of

the MiFID Grand-ducal regulation set forth in

detail the reasonable steps to be taken by firms

to obtain the best possible result for their clients
taking into account price, costs, speed, likelihood of
execution and settlement, size, nature or any other
consideration relevant to the execution of the order

. Client order handling rules (chapter 10)

Undertakings are required to introduce procedures
and provisions guaranteeing prompt and fair
execution of client orders relative to other client
orders or their own trading interests

. Information to existing and potential clients

(chapter 11)

Superseded CSSF circular 2000/15 already included
an obligation to make adequate disclosure of
relevant information in dealings with clients, with
the aim of enabling the client to make a well-
considered investment decision on an informed
basis. The obligations of which the undertakings
have to inform their clients are considerably
reinforced by the MIFID law. Thus, all information,
including marketing communications, addressed by
the undertaking to existing or potential clients, must
be fair, clear and not misleading

. The need for a written document establishing the

rights and duties of the parties (chapter 12)

Under paragraph (7) of Article 37-3 of the Law,
undertakings providing clients with investment
services must establish in writing the terms and
conditions governing the provision of services and
the rights and duties of the parties. They may be
incorporated by reference to other documents or
legal texts. A framework agreement or the general
terms and conditions between the undertaking and
the client may, if necessary, fulfill this requirement

9.

Reports to be provided to clients (chapter 13)

The MIFID law provides that reports on the
execution of orders which do not come within the
scope of portfolio management (Art. 47 of the
MiFID Grand-ducal regulation), reports concerning
portfolio management (Art. 48 of the MiFID Grand-
ducal regulation) and statements of clients’ financial
instruments and funds (Art. 50 of the MiFID Grand-
ducal regulation) must be sent to clients on a regular
basis. The detailed rules concerning information to
be sent to clients and the frequency of reports vary
depending on the nature of the investment service
provided and the client category, i.e. retail

or professional

10.Records to be retained (chapter 14)

-
-

Under Article 61 (3) of the MiFID Grand-ducal
regulation, the CSSF is responsible for drafting and
updating a list of minimum obligations regarding
records with which undertakings are required

to comply. Account is taken, inter alia, of the

terms of Article 37-1 (6) of the Law requiring that
undertakings keep a record of any service they have
provided and of any transaction they have executed
to enable the CSSF to monitor their compliance with
all obligations arising under MiFID, namely their
obligations towards their clients

.Rules applicable in specific competitive situations

(chapter 15)

The undertaking must refrain from taking or from
attempting to take clients from a competitor using
methods contrary to fair competition practices. It
must not, in particular, seek to receive and use for
this purpose any confidential information about a
competitor’s clients that is available to a member of
its staff previously employed by the competitor. It
shall also ensure that employees do not make any
active use of such information for the same purpose



Circular 07/290 as amended by CSSF circulars 10/451,
10/483, 10/497 and 13/568 applies solely to investment
firms, excluding all entreprises only authorised to
provide investment advisory services and/or receive
and communicate orders from investors without
holding any funds and/or securities of their clients. It
defines a capital adequacy ratio, seeking to ensure that
investment firms have sufficient capital with regard to
credit, dilution, operational and foreign exchange risks,
risks of basic product price fluctuations and portfolio
risks.

The capital adequacy ratio is the ratio between eligible
capital and the global capital required to cover the
different types of risks. Investment firms must have
sufficient capital at all times to cover their global capital
requirement on an individual basis and, as applicable,
on a consolidated basis. Eligible capital forming the
numerator of the ratio includes tier-1 capital, tier-2
capital and tier-3 capital.

In the context of the modified law of 31 May 1999
governing domiciliation of companies, these four CSSF
circulars address various aspects of the domiciliation
activity in Luxembourg.

CSSF circular 01/28 stipulates the persons and
companies authorised to operate as corporate
domiciliation agents.

CSSF circular 01/29 lists the minimum content of a
corporate domiciliation agreement.

CSSF circular 01/47 defines the professional duties
applying prior to and after entering into a domiciliation

agreement for corporate domiciliation agents subject to

CSSF supervision. It also provides general guidelines for
domiciliation agents encountering conflict of interest
situations.

Lastly, CSSF circular 02/65 provides further detail to
the modified law of 1999 as regards the notion of
registered office.

This circular aims to improve the way financial
institutions take, manage and control risks, by defining
guidelines namely on the structure of compensation
and the process of preparing and implementing
compensation policies.

From this perspective, CSSF circular 10/437 stipulates
the scope of application, the exclusions, the structure of
the compensation policy, and the disclosure, monitoring
and entry into effect of the guidelines.

This circular implements a risk assessment and
management process for the provision of services to
the financial sector for support PSF, relying on:

1. The application of the principle of proportionality
according to the importance of the activity exercised
in the financial sector by the support PSF

2. Self-assessment and management taken into account
regarding risks the support PSF exposes the financial
sector to and which are subject to an annual risk
assessment report (RAR) by the support PSF; a
description of the activities exercised in the financial
sector, the organisation and infrastructure — to be
provided annually in a descriptive report (DR) — will
facilitate the understanding and analysis of the risks
reported in the RAR
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It is expected that the above would be completed with
the issuance of an agreed-upon procedures report of
findings by the approved statutory auditors, allowing
a precise assessment of the organisation, the internal
control system, the financial situation and the risks
incurred.

This circular applies to all PSF and concerns the

tools allowing the management of access rights to

IT resources connected to a network and/or the
centralised registration and administration of most of
these resources.

The PSF must always have full control over the resources
under their responsibility and the corresponding

access to these resources, primarily for compliance and
governance reasons and secondly in order to protect
confidential data subject to professional secrecy.

The technical note annexed to the circular provides
the mandatory technical rules and focus on preventive
controls implementation since corrective controls are
not considered as sufficient and should be performed
as a contingency solution in case of preventive control
failover.
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e Role of the reviseur d'entreprises

agree tor PSF

The role of the réviseur d’entreprises agréé in relation to
investment firms is fully set out in CSSF circular 03/113
as amended by CSSF circular 10/486 and supplemented
by CSSF circular 13/571.

These circulars define, in general, the role and mission
of the réviseur d'entreprises agréé as regards of the
statutory audit of the annual accounts, and more
specifically, they stipulate the subjects that must be
analysed in the analytical audit report.

Report on the annual accounts

The annual accounts must be audited in accordance
with International Standards on Auditing (ISAs)
published by the International Federation of
Accountants (IFAC), adapted or completed as required
by national legislation or practices.

Audit work and compliance with legal and
prudential provisions

The audit must encompass all areas of the investment
firm, i.e. balance sheet and off-balance sheet
operations.

It must cover all branches abroad and all of the
investment firm'’s foreign subsidiaries for the purpose of
monitoring compliance with Luxembourg’s anti-money
laundering standards and rules of conduct, in particular.

In accordance with the circulars, the auditor must
verify compliance with all of the following legal and
prudential provisions:
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Compliance with part Il of the Law and the
provisions laid down by CSSF regulation 12-02 on
the fight against money laundering and terrorist
financing

Compliance with Article 37 of the Law concerning
prudential rules in the financial sector and
particularly the principles laid down by CSSF
circular 91/78 on the segregation of assets and the
proper application of internal procedures in force
in this respect

Compliance with Article 37-1 to 37-9 of the Law
and the principles laid down by CSSF circular
07/307 MIFID concerning rules of conduct in the
financial sector, and proper application of internal
procedures for the implementation of such rules
of conduct

Compliance with the principles enacted by the
CSSF circular 12/552 as amended, on central
administration, internal governance and risk
management; the following items are highlighted
as mentioned in CSSF circular 13/571:

- Chapter 5 of Part Il dealing with the
administrative, accounting and IT organisation

- Chapter 6 of Part Il on internal control
- Sub-chapter 7.4 of Part Il relating to outsourcing
- Chapter 3 of Part Ill on credit risk

- Chapter 5 of Part Il relating to private wealth
management

Compliance with all other circulars applicable

to the PSF referred to in CSSF circular 03/113

as amended, and other circulars subsequently
issued by the CSSF and specifically requesting the
involvement of the réviseur d‘entreprises agréé
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Annual analytical audit report

The report must include the following sections:
Mandate

Significant events

Organisation and administration
Activities and analysis of related risks
Scheduled reporting to the CSSF
Prudential ratios

Analysis of the annual accounts

© N o v~ W=

Professional anti-money laundering and

anti-terrorism financing obligations

9. Professional obligations in respect of rules
of conduct

10. Branches

11. Relations with affiliated undertakings

12. Monitoring of problems raised in previous
reports

13. General conclusion

Consolidated analytical audit report

The consolidated analytical audit report must be

drawn up in accordance with the same principles and
framework as the annual audit report. It does, however,
focus on information specific to the consolidated
reporting entity.

The consolidated analytical audit report must explain
the scope of consolidation in detail and any changes
that have occurred in the scope during the year under
review, together with the list of interests that are not
included within the consolidated report, with the
reasons for such exclusion. For each consolidated entity,
the method of consolidation must be specified.

If an investment firm subject to CSSF consolidated
supervision is exempt from publishing consolidated
accounts or when the scope of consolidation of the
consolidated accounts published differs from the scope
of consolidated supervision, the consolidated analytical
audit report must be based on the consolidated
accounting situation corresponding to the scope of
consolidated supervision performed by the CSSF.

The consolidated analytical audit report briefly sets
out the various points in the framework for each
consolidated subsidiary.

.o

The consolidated analytical audit report
aims to provide an overview of the group's
situation and information about the group’s
organisation and operations as well as its
management and risk structure.

b. The réviseur d’entreprises agréé’s mission in
relation to specialised and support PSF

There is not (yet) any circular dedicated to the mission
of the réviseur d’entreprises agréé in relation to
specialised and support PSF.

For both specialised and support PSF, the réviseur
d’entreprises agréé must, however, certify in a
compliance report that the entity complies with
professional anti-money laundering obligations and
rules of conduct.

For support PSF and following the issuance of CSSF
circular 12/544, a new circular is expected to be issued
soon, defining the practical rules of the réviseurs
d’entreprises agréés’ mission as regards support PSF
and the content of the agreed-upon procedures report
on findings.

The réviseur d'entreprises agréé also issues a letter

of recommendation once a year to the board of
directors, which the latter forwards to the CSSF. This
letter contains the observations relating particularly to
compliance with laws and circulars applicable to the
PSF. The réviseur d'entreprises agréé considers:

« Compliance with part Il of the Law and the
provisions laid down by CSSF regulation 12-02 on
the fight against money laundering and terrorist
financing

« Article 36-1 of the Law
« CSSF circular 95/120 on central administration

« CSSF circular 96/126 on administrative organisation
and accounting procedures

« CSSF circular 98/143 on internal control, as
amended



« CSSF circulars 01/47 and 01/29 applicable to
company administrators, if relevant

« CSSF circulars 05/178 and 06/240 relating to
administrative organisation and accounting
procedures and IT outsourcing

and reports significant deficiencies in the letter of
recommendation attached to the compliance report.

Lastly, the réviseur d’entreprises agréé is required by
law to promptly report to the CSSF any serious facts
discovered during the audit.

For the purpose of the task of auditing accounts, the
réviseur d’entreprises agréé must, in certain cases,
express an opinion on the PSF’s branches. The réviseur
d'entreprises agréé's mission depends primarily on the
nationality of the PSF's branch.

Non-European branches

Whatever the type of PSF chosen, the réviseur
d’entreprises agréé must assess compliance with
regulatory provisions concerning:

1. The central administrative office of the branch
2. The branch organisation

3. Internal branch supervision and internal audit

4. The branch’s IT organisation and subcontracting

5. The financial information to be reported on a
regular basis to the CSSF by PSF

6. Anti-money laundering and combating terrorist
financing within the branch
In the analytical audit report drafted for investment
firms only, the registered company auditor must include
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an assessment of branches concerning:

1. Compliance with regulations relating to asset
managers, as applicable

2. Compliance with regulations on consolidated
supervision

3. The Compliance function

4. Compliance with regulations relating to rules
of conduct in the financial sector (MiFID)

5. The calculation of significant exposures

European branches

The réviseur d’entreprises agréé’s task is less extensive
for European branches owing to the fact that they

are subject to equivalent rules as those in force in
Luxembourg.

The réviseur d’entreprises agréé must nonetheless
ensure that European branches of investment firm PSF
comply with regulations on rules of conduct in the
financial sector (MiFID) and comply with regulations on
combating money-laundering and terrorist financing
within the branch, irrespective of the category of PSF.

The analytical audit report is
designed to describe and analyse the
financial and organisational findings
made by the reviseur d‘entreprises
agreé during the audit



@ Accounting requirements

PSF are subject to the accounting principles set forth by the modified law of 19 December 2002 (title II, chapters
Il'and IV) for the annual accounts and by the modified law of 10 August 1915 (section XVI) on commercial
companies, for consolidated accounts.

The annual accounts must give a true and fair view of the assets, the liabilities and the income statement of the PSF.

Furthermore, the presentation of the balance sheet and the income statement may not change from one year to
the next.

Under the modified law of 19 December 2002, a Grand-Ducal regulation made with the
benefit of an opinion of the Commission des normes comptables determines the form and
content of the layouts of the balance sheet and the profit and loss account.

According to Grand-Ducal regulation of 18 December 2015, the balance sheet is presented
as follows:

Assets Capital, Reserves and Liabilities

A. Subscribed capital unpaid
I. Subscribed capital not called . Subscribed capital
1l. Subscribed capital called but unpaid Il.  Share premium
Ill.  Revaluation reserve
IV. Reserves
1. Legal reserve
2. Reserve for own shares or corporate units
3. Reserves provided for by the articles of association
4. Other reserves, including the fair value reserve

a. Other available reserves

b. Other non available reserves
V.  Results brought forward
VI. Result for the financial year
VII. Interim dividends

VIII. Capital investment subsidies

B. Formation expenses
1. Provisions for pensions and similar obligations
2. Provisions for taxation
3. Other provisions
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Intangible fixed assets

. Development costs
2. Concessions, patents, licences, trademarks and similar
rights and assets if they were
a. Acquired for valuable consideration and need not be
shown under C.1.3
b. Created by the undertaking itself
. Goodwill, to the extent that it was acquired for valuable
consideration
4. Payments on account and intangible fixed assets under
development

w

. Tangible fixed assets

1. Land and buildings

2. Plant and machinery

3. Other fixtures and fittings, tools and equipment

4. Payments on account and tangible assets under
development

. Financial fixed assets

1. Shares in affiliated undertakings

2. Loans to affiliated undertakings

3. Participating interests

4. Loans to undertakings with which the undertaking is
linked by virtue of participating interests

5. Investments held as fixed assets

6. Other loans

Bonds
a. Convertible bonds
i) becoming due and payable within one year
ii) becoming due and payable after more than one
year
b. Non-convertible bonds
i) becoming due and payable within one year
ii) becoming due and payable after more than one
year
Amounts owed to credit institutions
a. becoming due and payable within one year
b. becoming due and payable after more than one year

Payments received on account of orders insofar as they
are not shown separately as deductions from stocks

a. becoming due and payable within one year
b. becoming due and payable after more than one year
Amounts due to trade creditors
a. becoming due and payable within one year
b. becoming due and payable after more than one year
Bills of exchange payable
a. becoming due and payable within one year
b. becoming due and payable after more than one year
Amounts owed to affiliated undertakings
a. becoming due and payable within one year
b. becoming due and payable after more than one year
Amounts owed to undertakings with which the
undertaking is linked by virtue of participating interests
a. becoming due and payable within one year
b. becoming due and payable after more than one year
Other creditors
a. Tax debts
b. Social security debts
c. Other debts

i) becoming due and payable within one year

ii) becoming due and payable after more than one

year

Stocks

1. Raw materials and consumables
2. Work in progress

3. Finished goods and merchandise
4. Payments on account

Debtors

Receivables resulting from sales and from the provision of
services

a. Becoming due and payable within one year

b. Becoming due and payable after more than one year
Amounts owed by affiliated undertakings

a. Becoming due and payable within one year

b. Becoming due and payable after more than one year

Amounts owed by undertakings with which the
undertaking is linked by virtue of participating interests

a. Becoming due and payable within one year

b. Becoming due and payable after more than one year
Other receivables

a. Becoming due and payable within one year

b. Becoming due and payable after more than one year
Investments

1. Shares in affiliated undertakings

2. Own shares or own corporate units

3. Other investments

. Cash at bank, cash in postal cheque accounts, cheques

and cash in hand
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According to Grand-Ducal regulation of 18 December 2015, the profit and loss account is presented as follows:

1. Net turnover

2. Variation in stocks of finished goods and in work in
progress

3. Work performed by the undertaking for its own
purposes and capitalised

4. Other operating income

5. a) Raw materials and consumables
b) Other external expenses

6. Staff costs
a) Wages and salaries
b) Social security costs
i) relating to pensions
ii) other social security costs
¢) Other staff costs

7. Value adjustments

a) in respect of formation expenses and of tangible and
intangible fixed assets

b) in respect of current assets

8. Other operating expenses

9. Income from participating interests
a) from affiliated undertakings
b) from other participating interests

10. Income from other investments, other securities and
loans forming part of the fixed assets

a) from affiliated undertakings
b) other income not shown under a)

11. Other interest receivables and other financial income
a) from affiliated undertakings
b) other interest and financial income

12. Share in the results of the undertakings to which the
equity method has been applied

13. Value adjustments in respect of financial assets and
investments held as current assets

14. Interest payable and other financial expenses
a) relating to affiliated undertakings
b) other interests and financial expenses

15. Tax on results
16. Results after taxation
17. Other taxes not shown under items 1 to 16

18. Results for the financial year
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According to the modified law of 19 December
2002, the notes to the accounts must contain
information concerning in particular:

+ The accounting policies and measurement bases
applied to the various items of the annual accounts

« The name and registered office of undertakings
in which the undertaking, either itself or through
a person acting in its own name but on the
undertaking’s behalf, holds at least 20% of the
capital with the percentage of capital held as
well as the amount of capital and reserves and
the profit/loss of the last year of the undertaking
in question for which the accounts have been
approved

« The average number of staff employed during the
financial year

» The amount owed by the undertaking becoming
due and payable after more than five years as
well as the undertaking’s entire debts secured by
collateral on assets furnished by the undertaking
with an indication of the nature and form of the
collateral

« The name and registered office of the company
which prepares the consolidated accounts of
the largest group of companies of which the
undertaking is a subsidiary, etc.
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The minimum content of the notes to the annual
accounts is stipulated in section 8 of the modified law
of 19 December 2002.

The law of 30 July 2013 reforming the Commission des
Normes Comptables and amending various provisions
relating to the accounting and annual accounts of
undertakings as well as consolidated accounts of certain
forms of companies has introduced requirements for
support PSF which are thereby required to comply

with the standard chart of accounts (plan comptable
normalisé). They are no longer exempt and have to file
their annual accounts applying the eCDF platform.

The annual accounts must
give a true and fair view of
the assets, the liabilities and
the income statement of
the PSF




TAX
ENVIRONMENT




IRC (corporate income tax) is calculated on the
operating profit as posted in the balance sheet. Certain
restatements must be made on that basis to obtain the
taxable base to which the tax rate will apply, as certain
categories of income are exempt and certain expenses
are not tax deductible (the main restatements are given
below).

‘Parent company and subsidiaries’ regime:

Dividends and gains received from subsidiaries of a
Luxembourg entity may be exempt from corporate
income tax and from municipal business income tax
(Imp6t Commercial Communal) subject to the following
conditions:

« The beneficiary holds or undertakes to hold,
directly or indirectly, an interest qualifying for the
regime for an uninterrupted period of 12 months

+ The interest does not fall below the 10% threshold
or its acquisition price below €1.2 million (€ 6
million for capital gains) during that time

- Entities benefitting under this regime are listed in
Article 166 of the Loi de I'lmpét sur le Revenu
(LIR = Law on Income Tax)

Exemption from withholding tax on dividends:

Dividends paid to subsidiaries of Luxembourg entities
may be exempt from withholding tax subject to the
following conditions:

« The beneficiary holds or undertakes to hold,
directly or indirectly, an interest qualifying for the
regime for an uninterrupted period of 12 months

+ The interest does not fall below the 10% threshold
or its acquisition price below €1.2 million during
that time
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« Entities benefitting under this regime are listed
in Article 147 LIR. This regime includes parent
companies based in a country with which
Luxembourg has signed a double taxation treaty
and fully liable for a tax corresponding to the IRC

Exempt income under a double taxation treaty:

Several categories of income are covered by such
treaties which should be referred to on a case-by-case
basis depending on the type of income and the country
in question. Nevertheless, a permanent entity or real
estate assets are means to capture taxation in the
related country.

The ‘Parent company and subsidiaries’ directive has
been recently amended to include an anti-hybrid loan
mismatches provision and a common anti-abuse rule to
prevent misuse of the directive and to ensure a greater
consistency in its application in different Member
States. The law of 18 December 2015 transposed these
amendments applicable on revenues allocated after 31
December 2015.

For further details:

Art. 147 of the Law on Income Tax (Loi de I'lmpét sur le
Revenu) of 4 December 1967 (LIR)

Circular no. 153-1 LIR of 22 November 2004
Art. 166 LIR

Grand-ducal regulation of 21 December 2001 Directive of 30
November 2011 (2011/96/UE) amended by the Directive of 8

July 2014 (2014/86/UE) and the Directive of 21 January 2015

(2015/121/UE) on the common system of taxation applicable
to parent companies and subsidiaries

Double taxation treaties: http://www.impotsdirects.public.lu/
conventions/index.htm/
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Non-deductible expenses

The tax law stipulates that a number of expenses
are not tax-deductible including:

« Distributed earnings
« Director’s fees or pay
+ Penal and administrative fines
+ Donations made to non-recognised organisations
+ Expenses relating to exempt income
« Non-deductible taxes (including IRC, ICC, IF)
For further details:
Art. 12 LIR

Art. 45 LIR
Art. 168 LIR

Other deductions from the taxable base

+ Donations and gifts paid to organisations
recognised by law and subject to certain
conditions

+ Losses which can be indefinitely carried forward
to future results without any limit on amount

For further details:
Donations and gifts: Art. 109 and 112 LIR

Losses available for carry-forward: Art. 114 LIR and LIR circular

No. 114/2 of 2 September 2010

Tax rate

If the taxable base is less than €15,000, the IRC rate is
20% (or 21.40% including the employment fund
contribution tax applicable since 1 January 2013).
Above €15,000, the rate is set at 21% (22.47% since

1 January 2013).

For further details:
Art. 173 and 174 LIR

Tax relief

The tax law makes provision for various types of tax
credit applicable to the IRC base:

« Relief for hiring previously unemployed people
(law of 24 December 1996). The tax credit
available for hiring unemployed persons has been
extended from the 31 December 2014 to the tax
year ending 31 December 2016

+ Relief for continuous professional training
(law of 22 June 1999)

« Tax relief for investments (see hereafter)

Investments made in commercial companies
are granted income tax relief, on request:

+ The relief is equal to 12% of the additional
investment in depreciable tangible assets, other
than constructions, made during the business year
in question.

+ The relief for global investment is granted
in respect of investments made during the
business year.



It amounts to:
+ 7% for the first range up to €150,000 and 2%
for the investment range in excess of €150,000
as regards:

- Investments in depreciable tangible assets other
than constructions

- Investments in sanitary facilities and central
heating integrated into hotel buildings
- Investments in welfare buildings
« 8% for the first range up to €150,000 and 4%
for the investment range in excess of €150,000

as regards investments in fixed assets eligible for
special depreciation

The following are, however, excluded:

« Assets ordinarily depreciated over a period of less
than 3 years

+ Assets acquired by a bulk transfer of a company
« Second-hand goods

- Certain motor vehicles

Second-hand goods are, however, eligible for
investment tax relief up to €250,000 when they are
invested by the taxpayer to establish a first entity.

For further details:

Art. 152 bis LIR

Circular no. 152 bis LIR of 14 November 1994
Grand-ducal regulation of 29 October 1987
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All collective entities with their statutory seat or central
administration in Luxembourg are liable to the minimum
income tax, regardless of whether they are regulated
(before 2013, only unregulated collective entities were
subject to the minimum tax). Luxembourg permanent
establishments of foreign companies are beyond the
scope of the minimum tax on the basis that, in principle,
foreign companies have their statutory seat or central
administration outside of Luxembourg.

The amount of minimum tax due by a Luxembourg
collective entity depends on the composition of its
balance sheet. For this purpose, Luxembourg collective
entities are divided into two categories:

- Tax resident collective entities that have qualifying
holding and financing assets exceeding 90%
of their balance sheet. These are liable to a
minimum flat income tax of €3,210 (including the
unemployment fund surcharge)

+ Tax resident entities other than those that hold
mainly financial items (broadly speaking: operating
companies). Those are subject to a progressive
minimum income tax depending on the total
assets of their balance sheet. The tax ranges from
€535 (for a total balance sheet up to €350,000) to
€21,400 (for a total balance sheet exceeding €20
million). These amounts include the unemployment
fund surcharge

Since 1 January 2015, the criteria for the application of
the minimum income tax of €3,210 is revised. A col-
lective entity will have to own qualifying holding and
financial assets that exceed 90% of its balance sheet
and have a total balance sheet exceeding €350,000 to
be liable to the € 3,210 minimum income tax. Entities
that meet the 90% test and have a total balance sheet
below €350,000 would be liable to a minimum income
tax of €535 (previously €3,210).

Since 2016, this minimum tax is a minimum net wealth
tax and the maximum amount is € 32,100.
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The ICC taxable base is calculated using a method
similar to IRC. The base is 3% of the adjusted taxable
operating profit. A rebate of €17,500 is provided

for entities liable for IRC and of €40,000 for other
taxpayers.

The ICC rate varies from one locality to another. The
rate for the city of Luxembourg is 225%, i.e. a global
rate of 6.75% (3% x 225%).

For the city of Luxembourg, including IRC (corporate
income tax), ICC (municipal business income tax) and
the employment fund tax, the effective rate is therefore
29.22%.

For further details:

Art.11 of the law on municipal business income tax
(Loi sur I'lmpét Commercial Communal (LICC))

ICC circular No. 37 of 15 September 2003



The tax applies to the value of all goods, rights and
assets making up the wealth as at 1 January of each
year, minus any liabilities burdening such wealth.

Just like the IRC and the ICC, restatements must
be made to determine the unit value including the
exemption of significant interests (special ‘parent
company and subsidiaries’ regime).

Assets must be valued at market value except for real
estate located in Luxembourg which is valued at a
set-rate value based on 1941 prices.

Once the unit value of the entity is determined, the
applicable rate is 0.5%. The applicable rate is 0.05% for
the value beyond € 500 million. A minimum net wealth
tax has now replaced the minimum tax since 2016.

The lawmaker has made provision for a deduction
system which partially or totally cancels out the wealth
tax burden subject to meeting certain conditions. To
this end, the taxpayer must undertake to book, latest by
the end of the accounting year following the one when
net wealth tax reduction is claimed, a non-distributable
reserve of five times the amount of the tax of which
deduction (the reduction) is sought (the undertaking
must naturally have the necessary available profits,
carryovers or reserves in the balance sheet serving as

a reference for net wealth tax reserve implementation
application to book such a reserve). The non-available
reserve must be kept in the balance sheet for five years,
and any distribution during that time entails additional
wealth tax assessment amounting to one fifth of the
reserve amount distributed before maturity.
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This reduction is nonetheless