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Americas

There have been amendments to the application of the VAT reverse charge
mechanism.

Gambling and online gambling taxes have been imposed.

There are updates regarding excise tax applied to carbonated beverages, beers and
wines.

There have been changes to the customs tariff.

Asia Pacific

There are a number of updates on customs duty and VAT rates.

There has been a circular issued clarifying certain VAT issues.
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An extra 10% consumption tax has been imposed on ultra-luxury motor vehicles.
A circular has been issued setting out China's tariff policy for 2017.

The Environment Protection Tax Law will take effect on 1 January 2018.

GST now to be rolled out from 1 July 2017.
A revised enrolment schedule has been released by the GST Network.

The Government has provided a facility for the insurance of electronic invoices
without authentication by foreign OIDAR service providers.

There has been integration of the Indian Customs and Central Excise Tariff with the
World Customs Organisation HSN classification with effect from 1 January 2017.

There has been a court judgment on the application of entry tax in Uttar Pradesh.

The regulation on exemption from VAT and Luxury Goods Sales Tax for imported
goods has been revised.

There have been some key amendments to the GST and related regulations, which
took effect from 1 January 2017.

Customs has implemented revised requirements, formats and application
procedures for the Certificate of Non-Manipulation.

EMEA

The European Commission has published three consultations following last April's
'Action Plan on VAT".

The European Commission has issued a proposal for a generalized reverse charge
mechanism.

The tax authorities have issued draft binding instruction regarding the VAT
treatment of the private use of business assets.



The customs authorities have set the fees for the customs guarantee scheme for
2017.

There is an update on the reverse charge mechanism for import VAT.

VAT deductibility on fuel purchases by companies will be implemented
progressively.

The application of the 5.5% reduced VAT rate has been extended.

From 1 January 2017, there is a new audit procedure for the checking of VAT
refund claims.

There is an update on third party seizures as part of tax inspections.

There are new customs procedures.

There is a salary tax exemption regarding salaries paid to expatriates.

A credit tax on salary tax has been introduced for certain nonprofit organizations.

Social Security and Solidarity Contribution (C3S) - a new additional contribution is
to be introduced.

The Federal Fiscal Court has ruled on the correction of invoices with retroactive
effect.

The six GCC countries have now signed the VAT Treaty.

The Kingdom of Saudi Arabia has announced the implementation of VAT and excise
tax.

The KSA has increased customs duty on a wide range of products.

The UAE has set up the Federal Tax Authority.

There is a review of VAT amendments for the 2017 fiscal year.

The tax authorities have clarified the VAT treatment of 'bunkering’ of petroleum
products.

There is an update on excise duty.



There has been an increase in penalty rates, and joint liability has been introduced
for persons in charge of management.

The VAT authorities have published a circular regarding the VAT treatment of
directors' services.

There has been an increase in the VAT threshold for the small enterprise regime.
The obligation to register rental agreements has been abolished.

From 1 January 2017, it will be mandatory to use the eCDF platform for filing VAT
returns.

The Tax Plan 2017 has been adopted by the House of Representatives and the
Senate, including three VAT changes regarding:

e The VAT exemption for water sports associations;
e The definition of 'building land';

e Simplification of the bad debt relief scheme.

There has been an amendment to the VAT exemption applicable to non-
conventional medicines.

The excise duty rates applicable to petroleum and energy products have been
amended.

There is an update on the excise duty refund scheme for road freight companies.

A decree has been published regarding procedures for holding non-alcoholic drinks
with sugar added in an excise warehouse.

The standard VAT rate decreased from 20% to 19% on 1 January 2017.
An agricultural flat rate scheme has been introduced.
The Register of Intra-Community Operators has been repealed.

Measures have been introduced regarding VAT deduction when the VAT ID code of
a taxable person has been cancelled.



Form 088 Affidavit has been repealed.

There is a new methodology for the computation of contributions, taxes, penalties
and other amounts owed to the environmental fund.

There is an update on the VAT regulation on e-services rendered by foreign
companies.

There have been amendments to the list of goods subject to the reduced VAT rate
of 10% and the list of medical goods exempt from VAT.

Import licensing has been introduced for macadam, gravel and crush of macadam,
gravel and sand imported into Russia from countries that are not members of the
Eurasian Economic Union.

The Government has put forward an initiative to introduce excise duties on alcohol-
containing nonfood products, household chemicals and cosmetics.

Serbia has adopted several amendments to the VAT law, primarily with the purpose
of harmonizing domestic tax legislation with EU legislation.

New rules regarding fiscal representatives came into force on 1 January 2017.

Draft amendments have been published to the Rules of the Customs and Excise Act
1964.

Safeguard measures on frozen bone-in chicken portions originating from the EU
have been imposed.

There have been customs duty amendments.

Currency restrictions have been extended.

Export procedures for services have been simplified.

The tax authorities have updated their policy on the VAT zero-rating treatment of
adult coloring and dot to dot books.



There has been a court decision on VAT self-billing.

The new Customs Code of the Eurasian Economic Union is being finalized.
The commodity homenclature of the Eurasian Economic Union has been updated.

There are new requirements on equipping transport vehicles with emergency call
devices.

The list of goods that may be placed under the special customs procedure has been
amended.



Real Decreto 596/2016, de 2 de diciembre, para la
modernizacion, mejora e impulso del uso de medios electrénicos
en la gestion del Impuesto sobre el Valor Afiadido, por el que se
modifican el Reglamento del Impuesto sobre el Valor Aihadido,
aprobado por el Real Decreto 1624/1992, de 29 de diciembre, el
Reglamento General de las actuaciones y los procedimientos de
gestion e inspeccion tributaria y de desarrollo de las normas
comunes de los procedimientos de aplicacion de los tributos,
aprobado por el Real Decreto 1065/2007, de 27 de julio, y el
Reglamento por el que se regulan las obligaciones de
facturacion, aprobado por el Real Decreto 1619/2012, de 30 de
noviembre.

Con fecha 6 de diciembre de 2016 se publicé en el Boletin Oficial del
Estado el Real Decreto 596/2016, de 2 de diciembre, por el que se
modifican el Reglamento del IVA asi como otras normas tributarias.

Las modificaciones que se introducen en el Reglamento del IVA (RIVA)
tienen una triple finalidad: (i) establecer un nuevo sistema de llevanza
de los libros registro del IVA a través de la Sede electrdnica de la AEAT;
(ii) realizar una modificacion respecto al régimen de devolucion a
viajeros, y (iii) actualizar la vigencia del Real Decreto 669/1986, de 21
de marzo, por el que se precisa el alcance de la sustitucién de
determinados impuestos por el IVA, en aplicacién de convenios con los
Estados Unidos de América.

Ademas, este Real Decreto realiza modificaciones en el Reglamento
General de las actuaciones y los procedimientos de gestidén e inspeccion
tributaria y de desarrollo de las normas comunes de los procedimientos
de aplicacién de los tributos (RGI), para ajustarlo al nuevo sistema de
llevanza de los libros registro del IVA a través de la Sede electrdnica de
la Agencia Estatal de Administracion Tributaria (AEAT), con la incidencia
gue tiene esta circunstancia en el contenido de la declaracién censal vy,
ademas, para eliminar la obligacion de presentacion de la declaracién de
operaciones con terceras personas (modelo 347) y de la declaracién
informativa relativa a los libros registro del IVA (modelo 340), para
aquellas personas o entidades que utilicen la citada llevanza electrénica
de los libros.

También realiza modificaciones en el Reglamento por el que se regulan
las obligaciones de facturacion modificando el plazo de remisidén de las
facturas -bien en el mismo momento de su expedicién o bien, cuando el
destinatario sea un empresario o profesional que actle como tal, antes
del dia 16 del mes siguiente a aquél en que se haya producido el
devengo del IVA correspondiente a la operacion, o en el caso de las
operaciones acogidas al régimen especial del criterio de caja antes del
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16 del mes siguiente a aquel en que se hubieran realizado aquellas- v,
en el supuesto de obligados tributarios que utilicen el citado sistema de
llevanza electrénica de los libros registro y, ademas, hayan optado por
el cumplimiento de la obligacidon de expedir factura por los destinatarios
de las operaciones o por terceros, se obliga a presentar una declaracion
censal comunicando dicha opcién o renuncia. Del mismo modo, se
modifica la disposicion adicional tercera del Reglamento de facturas
(facturacidon de determinadas entregas de energia eléctrica) con el fin
de aclarar la aplicacion de la norma.

Exponemos a continuacién los principales cambios normativos
realizados por el citado Real Decreto en el RIVA, que en su mayoria
entraran en vigor con efectos 1 de julio de 2017, con excepcién, en
primer lugar, de la modificacion del régimen de viajeros y de los plazos
para la remision de las facturas, que entraron en vigor el 1 de enero de
2017, y, en segundo lugar, de la modificacion relativa a la actualizacién
del Real Decreto 669/1986, la de la facturacion de determinadas
entregas de energia eléctrica y la de determinadas modificaciones en el
RGI respecto de las declaraciones censales y dilaciones no imputables a
la Administracion tributaria, que entraron en vigor el dia 7 de diciembre
de 2016.

A) Nuevo sistema de llevanza de los libros registro del IVA a través de
la Sede electrénica de la AEAT. Se realizan las siguientes
modificaciones:

- Para los empresarios o profesionales inscritos en el registro de
devolucion mensual, a que se refiere el articulo 30 del RIVA, se
elimina la obligacion de presentacién de la Declaracion
informativa (modelo 340) a que se refiere el articulo 36 del RGI,
ya que pasan a estar obligados a la llevanza de los libros registro
del IVA a través de la Sede electrdnica de la AEAT.

- Esta exoneracion afectara a las declaraciones relativas a la
informacidon a suministrar a partir del periodo correspondiente a
julio de 2017.

- Se regula el colectivo de empresarios o profesionales que
obligatoriamente deben utilizar el sistema de llevanza de los
libros registro del IVA a través de la Sede electrdnica de la AEAT
—-aquéllos cuyo periodo de liquidacion coincide con el mes natural
segun el art® 71.3 del RIVA-. Asimismo, se establece la
posibilidad de que los restantes obligados tributarios puedan
optar voluntariamente por el citado sistema.



Este colectivo estara obligado a remitir los registros de
facturacion correspondientes al primer semestre de 2017 durante
el periodo comprendido entre el 1 de julio y el 31 de diciembre
de 2017.

Se amplia el plazo de presentacion de la declaracion-liquidacion
individual y agregada de los empresarios o profesionales que
formen parte de un grupo de entidades (REGE), que pasan a
estar obligados a la llevanza de los libros registro del IVA a
través de la Sede electrdnica de la AEAT, a los primeros treinta
dias naturales del mes siguiente al correspondiente periodo de
liguidacidon mensual, o hasta el Ultimo dia del mes de febrero en
el caso de la declaracién-liquidacién correspondiente al mes de
enero.

Se establece la informacidon que deberan contener el Libro
registro de facturas expedidas, de facturas recibidas, de bienes
de inversion y de determinadas operaciones intracomunitarias,
diferenciando el contenido especifico que deberan suministrar el
colectivo de empresarios o profesionales que utilicen el sistema
de llevanza de los libros registro del IVA a través de la Sede
electrénica de la AEAT. Asimismo, se mantiene la posibilidad de
utilizar asientos resumen de facturas expedidas y recibidas para
dicho colectivo.

Se establece que los libros registro deberan permitir determinar
con precisién en cada periodo de liquidaciéon el importe total del
IVA deducible.

Se regula la opcidén por la llevanza electrénica de los libros
registro y los medios de identificacion y autenticacion que se
deben utilizar para el envio de los detalles de registro de las
facturas. La opcidon se debera ejercer durante el mes de
noviembre anterior al inicio del afio natural en el que deba surtir
efecto mediante la presentacién de la correspondiente
declaracion censal. Los empresarios o profesionales que hubieran
iniciado la realizaciéon de actividades empresariales o
profesionales en el afio natural en curso, podran optar por este
sistema de llevanza de los libros registro al tiempo de presentar
la declaracién de comienzo de actividad aplicAndose la misma en
el afio natural en curso.

Dicha opcidn por la llevanza electrénica de los libros registro
desde el 1 de julio de 2017, se debera realizar durante el mes de
junio de ese afio.



Se regulan los plazos para la remisién electrénica de los registros
de facturacion en el supuesto de empresarios o profesionales que
utilicen el sistema de llevanza electrénica de los libros registro,
gue seran, con caracter general, cuatro dias naturales,
excluyéndose del computo los sabados, los domingos y los
declarados festivos nacionales, desde la expedicidon de la factura
y, en todo caso, antes del dia 16 del mes siguiente a aquel en
que se hubiera producido el devengo del IVA correspondiente a
la operacién que debe registrarse. En el supuesto de facturas
recibidas el plazo se contara a partir de la fecha de
contabilizacién de la misma. Por otra parte, se regula la forma de
rectificar las anotaciones registrales.

Transitoriamente, el plazo de remisidn electrénica de los
registros de facturacion se amplia a ocho dias naturales para:

- las facturas expedidas desde el 1 de julio hasta el 31 de
diciembre de 2017.

- las facturas recibidas y los documentos en los que consten las
cuotas liquidadas por las aduanas cuyo registro contable se
realice desde el 1 de julio hasta el 31 de diciembre de 2017, y

- las operaciones a que se refiere el articulo 66.1 del
Reglamento cuyo inicio de la expedicién o transporte, o, en su
caso, el momento de la recepcidn de los bienes a que se
refieren, se produzca desde el 1 de julio hasta el 31 de
diciembre de 2017.

Se modifica el plazo de presentacion de la declaracién-liquidacién
del IVA para los empresarios o profesionales que utilicen el
sistema de llevanza electrénica de los libros registro, ampliandolo
a los primeros treinta dias naturales del mes siguiente al
correspondiente periodo de liquidacién mensual, o hasta el
ultimo dia del mes de febrero en el caso de la declaracion-
liquidacién correspondiente al mes de enero.

Segun se indica en el preambulo del Real Decreto, los
empresarios o profesionales que vayan a aplicar el nuevo
sistema de llevanza de los libros registros del IVA a través de la
sede electronica de la AEAT, estaran igualmente exonerados de
la obligacion de presentar la declaracién-resumen anual del IVA
(modelo 390). No obstante, entendemos que dicha exoneracion
se realizara mediante modificacion de la Orden EHA/3111/2009,
de 5 de noviembre, por la que se aprueba el modelo 390 de
declaracidon-resumen anual del IVA.



B) Régimen de devolucion a viajeros. Se realizan las siguientes
modificaciones:

- Se articula, junto al sistema vigente de visado de factura por el
viajero y remision posterior al proveedor de los bienes
adquiridos, la posibilidad de establecer un sistema electrénico de
visado que ofrezca trazabilidad y permita una mejor gestion y
simplicidad del mismo.

C) Actualizacién de la vigencia del Real Decreto 669/1986, de 21 de
marzo.

- Se actualiza su vigencia para adaptarlo a normativas posteriores
gue han superado la regulacién de dicho Real Decreto. En
particular, se suprime a la NASA como organismo que pueda
actuar por los Estados Unidos de América.

Propuesta de Directiva del Consejo por la que se modifican la
Directiva 2006/112/CE y la Directiva 2009/132/CE en lo
referente a determinadas obligaciones respecto del impuesto
sobre el valor anadido para las prestaciones de servicios y las
ventas a distancia de bienes.

Esta propuesta de Directiva tiene como finalidad la modernizacion del
IVA con vistas al comercio electrénico transfronterizo entre empresas y
consumidores.

Las principales disposiciones de la propuesta de Directiva pueden
resumirse en las siguientes:

- La ampliacidn del actual sistema de miniventanilla Unica a las ventas
a distancia intracomunitarias de bienes materiales y a los servicios
distintos de los servicios electronicos, asi como a las ventas a
distancia de bienes procedentes de terceros paises.

- La introduccién de un régimen simplificado para la declaracion
global y el pago del IVA a la importacidon aplicable a los
importadores de mercancias destinadas a consumidores finales si no
se ha pagado el IVA a través del sistema de miniventanilla Unica.

- La eliminacién de los actuales umbrales aplicables a las ventas a
distancia intracomunitarias.

- La supresion de la actual exencion aplicable a la importacién de
pequefos envios realizados por proveedores de terceros paises.



- La introduccién de una medida de simplificacién comun a escala
comunitaria que incluya un umbral de IVA para las ventas
intracomunitarias a distancia de bienes y servicios electrénicos, asi
como normas simplificadas para la identificacién de los clientes.

- La posibilidad de que los vendedores de la UE apliquen las normas
de su pais de origen en cuestiones tales como la facturacién y el
mantenimiento de registros.

Propuesta de Directiva del Consejo por la que se modifica la
Directiva 2006/112/CE en lo relativo a los tipos del impuesto
sobre el valor afnadido aplicados a los libros, los peridodicos y las
revistas.

Esta propuesta de Directiva propone conceder a los Estados miembros
la posibilidad de aplicar a las publicaciones suministradas por via
electrénica los mismos tipos del IVA que aplican actualmente a las
publicaciones impresas, lo que incluye tanto los tipos superreducido
como el tipo cero (en nuestra Ley del IVA, este Ultimo se asimilaria a
una exencion con derecho a la deduccidn -exenciéon plena-).

La propuesta también contempla que, para evitar que la utilizacion de
los tipos reducidos del IVA se amplie a los contenidos audiovisuales,
solo se podran aplicar aquellos tipos reducidos si dichas publicaciones,
tanto las suministradas en cualquier medio de soporte fisico como por
via electrdnica, no consisten integra o predominantemente en
contenidos de musica o video.

Propuesta de Directiva del Consejo por la que se modifica la
Directiva 2006/112/CE relativa al sistema comun del impuesto
sobre el valor afnadido en lo que respecta a la aplicacion
temporal de un mecanismo de inversion del sujeto pasivo a los
suministros de bienes y las prestaciones de servicios
susceptibles de fraude.

Esta propuesta de Directiva contempla la posibilidad de autorizar a los
Estados miembros a aplicar temporalmente un mecanismo generalizado
de inversion del sujeto pasivo (GRCM, por sus siglas en inglés), siempre
que cumplan unos criterios predefinidos y sobre una base voluntaria, a
todas las operaciones documentadas en una factura por importe
superior a 10.000 euros.

El GRCM tendria, en todo caso, caracter temporal, ya que seria
aplicable hasta el 30 de junio de 2022.



Esta previsto que aquellos Estados Miembros que deseasen aplicar el
GRCM deberian establecer unas adecuadas obligaciones de informacion
electrénicas respecto de los empresarios y profesionales que
suministren o reciban los bienes o servicios a los que sea aplicable este
mecanismo.

Tribunal de Justicia de la Union Europea. Sentencia de 8 de
diciembre de 2016. Asunto C-453/15, Ay B.

Directiva 2006/112/CE — Articulo 56 — Lugar de realizaciéon de las
prestaciones de servicios — Concepto de “otros derechos similares” —
Transferencia de derechos de emision de gases de efecto invernadero.

En el marco de un procedimiento en el que se debate la comision de un
fraude en el IVA respecto de operaciones de compraventa de derechos
de emision de gases de efecto invernadero definidos en el articulo 3,
letra a), de la Directiva 2003/87, se decide plantear al TIUE si el articulo
56, apartado 1, letra a), de la Directiva IVA debe interpretarse en el
sentido de que los «otros derechos similares» a los que se refiere esta
disposicion incluyen tales derechos de emision.

Considera el TJUE que el objetivo de las disposiciones de la Directiva
IVA mediante las que se determina el lugar de imposicidn de las
prestaciones de servicios es evitar, por una parte, los conflictos de
competencia que pueden dar lugar a casos de doble imposicion y, por
otra, la no imposicion de ingresos. La inclusién de los derechos de
emisidon de gases de efecto invernadero en los «otros derechos
similares» a los que se refiere el articulo 56, apartado 1, letra a), de la
Directiva IVA responde a este objetivo y a esta ldgica.

Por otro lado, dado que los derechos de emisidon deben utilizarse, en
principio, en el lugar en el que el adquirente ejerce su actividad
econdmica, la conexion fiscal a ese lugar de la prestacion de servicios
consistente en una transferencia de derechos de emisién, permite
someter esa prestacion al régimen del IVA del Estado miembro en cuyo
territorio se utilizan los referidos derechos de emision.

En base a todo lo expuesto, concluye el TIUE que el articulo 56,
apartado 1, letra a), de la Directiva de IVA, debe interpretarse en el
sentido de que los «otros derechos similares» a los que se refiere esta
disposicién incluyen los derechos de emisién de gases de efecto
invernadero definidos en el articulo 3, letra a), de la Directiva
2003/87/CE.



Tribunal de Justicia de la Union Europea. Sentencia de 8 de
diciembre de 2016. Asunto C-208/15, Stock '94 Szolgaltato Zrt.

Directiva 2006/112/CE — Cooperacion con el integrador — Concesion de
financiacion y entregas de activos circulantes necesarios para la
produccidon agricola — Prestacion unica y compleja — Prestaciones
distintas e independientes — Prestacion accesoria y prestacion principal.

Stock ‘94 es una empresa hingara que actla como «integrador» en el
marco de una institucién agricola, llamada «cooperacion con el
integrador». El integrador celebra un contrato con un agricultor, el
«integrado», concediéndole un préstamo para que compre, al propio
integrador, los medios necesarios para su actividad de productor, como
las semillas («activos circulantes»). El integrado vende posteriormente
su produccién ya sea al integrador, o en el mercado, a través de éste.

Stock ‘94 facturo la venta de los activos circulantes a los agricultores,
repercutiendo el IVA. En cambio, eximid de IVA los intereses percibidos
respecto a los préstamos concedidos a los agricultores para la compra
de los activos circulantes.

Tras un procedimiento de inspeccidén, las autoridades tributarias
hingaras consideraron que debia aplicarse el IVA no solo a las entregas
de los activos circulantes sino también a los préstamos.

Tras conocer del asunto diversas instancias jurisdiccionales, se plantea
al TJUE si la Directiva de IVA debe interpretarse en el sentido de que la
concesion de un préstamo vinculado a la compra de bienes agricolas y la
entrega de esos bienes, en el marco de una operacién de cooperacién
agricola con el integrador, deben considerarse una operacion compleja
Unica u operaciones distintas e independientes, a efectos de la
mencionada Directiva, habida cuenta también de la facultad de que
dispone el integrador de prestar servicios adicionales y de comprar la
produccién agricola de los integrados.

Partiendo de la base de que, a efectos del IVA, cada prestacién debe
normalmente considerarse distinta e independiente, sefala el TJUE que,
en determinados casos, varias prestaciones formalmente distintas
deben considerarse como una operacion Unica cuando no son
independientes. En este sentido, destaca el Tribunal que una prestacion
se considera accesoria de otra, cuando no constituye para la cliente un
fin en si, sino el medio de disfrutar en mejores condiciones del servicio
principal. Y serd la operacién nuclear la que establezca el tratamiento
fiscal del conjunto de las operaciones.



En estas circunstancias, la entrega de estos activos circulantes
constituye, para los integrados, la prestacidn principal derivada de la
cooperacion con el integrador, en la medida en que los agricultores
podran continuar con su actividad agricola gracias a estos activos. Asi,
la obtencién de un préstamo para la adquisicion de esos activos no
constituye, para estos agricultores, a juicio del TJUE, un fin en si mismo,
sino Unicamente un medio que les permite adquirir los activos
circulantes necesarios para su produccion agricola. El érgano
jurisdiccional nacional serd el responsable de comprobar que ambas
operaciones comparten el mismo objetivo econdmico.

Por ultimo, senala el Tribunal que el hecho de que el integrador pueda
prestar a los agricultores servicios adicionales o pueda comprar su
produccién agricola carece de relevancia a los efectos de la conclusién
anterior.

Tribunal de Justicia de la Union Europea. Sentencia de 14 de
diciembre de 2016. Asunto C-378/15, Mercedes Benz Italia Spa.

Directiva 77/388/CEE — Articulo 17, apartado 5, parrafo tercero, letra
d) — Ambito de aplicacién — Aplicacién de una prorrata de deduccién al
impuesto sobre el valor afadido que haya gravado la adquisicion del
conjunto de bienes y servicios utilizados por un sujeto pasivo —
Operaciones accesorias — Empleo del volumen de negocios como
indicio.

Mercedes Benz, entidad encargada de la direccidén estratégica de la
comercializacion en Italia de las marcas del grupo Daimler-Chrysler, en
su declaracién del IVA, calificd sus actividades financieras, y en concreto
la concesién de préstamos a sus filiales, como «accesorias» en relacion
con sus actividades imponibles, lo que llevd a que excluyese los
intereses devengados por dichos préstamos del calculo del denominador
de la fraccion mediante la que se determiné el porcentaje de deduccion.

A raiz de una inspeccion tributaria, la Administracién entendié que los
intereses percibidos por los préstamos mencionados habian sido
indebidamente excluidos del denominador de la fraccidn, puesto que la
concesién de estos era una de las actividades principales de Mercedes
Benz, dado que los intereses devengados por dichos préstamos
representaban el 71,64% del volumen de negocios.

En el litigio, Mercedes Benz alegd en particular que, en cualquiera de los
casos, el legislador italiano transpuso los articulos 168 y 173 a 175 de la
Directiva de IVA (los cuales se corresponden con los articulos 17 y 19
de la Sexta Directiva 77/388/CEE) de manera incorrecta, al disponer
gue la prorrata de deduccion contemplada en su normativa interna del



IVA fuera de aplicacién indistintamente al conjunto de bienes y servicios
adquiridos por un sujeto pasivo, sin distinguir si esos bienes y servicios
se afectan a operaciones con derecho a deduccion, operaciones sin
derecho a deduccién o ambas.

Se decide suspender el procedimiento y plantear al Tribunal si los
articulos 17, apartado 5, parrafo tercero, letra d), y 19 de la Sexta
Directiva deben interpretarse en el sentido de que no se oponen a
normativas y practicas nacionales que, como las controvertidas en el
asunto principal, exijan que los sujetos pasivos:

- apliquen al conjunto de bienes y servicios que hayan adquirido una
prorrata de deduccién cuyo fundamento sea el volumen de negocios,
sin establecer un método de calculo basado en la naturaleza y el uso
efectivo de cada uno de los bienes y servicios adquiridos y que
refleje objetivamente la cuota de imputacién real de los gastos
soportados a cada actividad, gravada o no gravad, y;

- tengan en cuenta la composicion de sus volUmenes de negocios
respectivos a la hora de identificar las operaciones que puedan
calificarse como «accesorias».

Tras comparar la redaccion del articulo 17, apartado 5, primer parrafo
con la del articulo 17, apartado 5, parrafo tercero, letra d), de la Sexta
Directiva, concluye el Tribunal que éste ultimo precepto se refiere al
conjunto de bienes y servicios utilizados por el sujeto pasivo para
realizar tanto operaciones con derecho a la deduccién como operaciones
que no conllevan tal derecho, sin que sea necesario que dichos bienes y
servicios sirvan para efectuar indistintamente ambos tipos de
operaciones.

En respuesta a la segunda cuestién planteada en este asunto, considera
el Tribunal que la composicion del volumen de negocios del sujeto
pasivo si es pertinente a la hora de dilucidar si debe considerarse que
determinadas operaciones son, a efectos del articulo 19, apartado 2,
segunda frase, de la Sexta Directiva, «accesorias», puntualizando no
obstante que es preciso tener en cuenta asimismo la relacion que existe
entre dichas operaciones y las actividades imponibles del sujeto pasivo
y que es preciso tener en cuenta, en su caso, el empleo que dichas
operaciones impliquen de bienes o de servicios por los que deba
pagarse el IVA.
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Tribunal Supremo. Sala de lo Contencioso. Sentencia de 1 de
diciembre de 2016. N° recurso 3810/2015.

Aplicacion de la regla de prorrata: determinacion de si las operaciones
de caracter financiero del recurrente son operaciones accesorias o no
habituales a los efectos de su exclusion del denominador de la prorrata -
Exclusion del derecho a la deduccién de las cuotas soportadas por la
recurrente por los servicios relacionados con la adquisicion de
participaciones de otras sociedades.

La presente sentencia del Tribunal Supremo versa principalmente sobre
la determinacién de si determinadas operaciones financieras realizadas
por la entidad recurrente tienen la consideracion de operaciones
accesorias o no habituales a los efectos de su exclusion del
denominador de la prorrata del IVA, asi como de la posible exclusién del
derecho a la deduccidn de las cuotas soportadas por la recurrente por
los servicios relacionados con la adquisicion de participaciones de otras
sociedades.

La entidad recurrente es la cabecera de un grupo empresarial, que
realiza actividades de planificacion estratégica, desarrollo y evolucién
del mismo, al tiempo que centraliza la tesoreria del grupo, concede
préstamos, realiza operaciones de seguro y presta servicios centrales
corporativos a las entidades participadas. Sobre la base de lo anterior,
la entidad considerd que todas las cuotas del IVA soportadas desde
junio de 2004 a diciembre de 2006 eran integramente deducibles.

A este respecto, los érganos de Inspeccion, el TEAC y la Audiencia
Nacional consideraron que la actividad principal de la entidad recurrente
durante dicho periodo consistié en la adquisicidén, tenencia y venta de
participaciones sociales y que dicha actividad no la desarroll6 como un
mero inversor privado, sino con una finalidad de mejorar los resultados
de sus filiales mediante una planificacion empresarial, direccién, control,
vigilancia y financiacién del Grupo, con habitualidad y permanencia, por
lo que aprecian la existencia de dos sectores diferenciados:

- Un sector diferenciado que englobaria la actividad financiera
principal, consistente en la adquisicidén, tenencia y transmision de
participaciones sociales, concesion de créditos y operaciones de
seguro, cuyo IVA soportado para la realizacién de dichas
operaciones no tendria la consideracion de deducible.
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- Otro sector diferenciado que englobaria las operaciones de
prestacion de servicios corporativos a empresas del Grupo en cuyo
caso, las cuotas del IVA soportadas para la realizacion de dichas
operaciones serian integramente deducibles para la compafiia.

Frente a las conclusiones alcanzadas por la Audiencia Nacional, la
entidad recurrente presenté recurso de casaciéon ante el Alto Tribunal en
base, principalmente, a los siguientes motivos:

1) Infraccidén del articulo 104. tres. 4° de la Ley del IVA al no
considerar que las operaciones financieras realizadas por ella misma
debian ser consideradas como accesorias de su actividad
empresarial.

2) Infraccién de los articulos 9.10.c) y 101 de la Ley del IVA, en cuanto
a la inexistencia de una actividad empresarial de naturaleza
financiera que pudiera limitar su derecho a la deduccion del IVA
soportado.

3) Infraccién de los articulos 9 y 101 de la ley del IVA en la medida en
gue la sentencia recurrida niega el derecho a la deduccién de las
cuotas soportadas por los servicios necesarios para la adquisicién de
determinadas participaciones, aduciendo la supuesta existencia de
un sector diferenciado de actividad financiera al que se afectan
integramente impidiendo su inclusién como gastos generales.

En relacién con el primer motivo de casacion expuesto, la entidad
recurrente niega que las actividades de centralizacién de la tesoreria del
grupo y concesiéon de préstamos a las filiales y la actividad de mediacion
en la contratacidon de seguros sean actividades econémicas a los efectos
del IVA de acuerdo con la jurisprudencia del TJUE en casos como EDM o
Floridienne.

La entidad recurrente considera que i) su actividad no tiene por objeto
la financiacion de sus filiales (sino la gestién del patrimonio del grupo),
lo que no puede considerarse una prolongacién de los servicios
prestados a sus filiales, ii) los créditos concedidos a sus filiales no se
han realizado con fines comerciales, pues el fin es la optimizacién de los
recursos del grupo sin realizar intervencién alguna en los mercados, iii)
la reinversidon de los dividendos no esta sujeta al IVA en la medida en la
que se limita a reinvertir, como un inversor privado, los dividendos
obtenidos concediendo préstamos a las filiales siendo los intereses
percibidos de dichos préstamos fruto de la mera propiedad.

Dicho lo anterior, el Tribunal Supremo entiende que la cuestion a
resolver es si las actividades arriba descritas tendrian la consideracion
de operaciones financieras de naturaleza accesoria o no habitual a
efectos de su exclusidon del denominador de la prorrata.
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Tras analizar el concepto de habitualidad / accesoriedad que ha venido
considerando el TIJUE entre otras en sus sentencias Regie Dauphinoise,
EDM o Floridienne, el Tribunal Supremo considera que las operaciones
financieras efectuadas por la recurrente constituyen operaciones que
forman parte de su actividad habitual y, por tanto, limitarian su derecho
a la deduccion del Impuesto en base a las siguientes argumentaciones:

- Las actividades de tenencia, adquisicién y venta de participaciones
en las filiales, financiacidon de sus operaciones mediante la concesion
de préstamos y mediacidon en nombre propio en operaciones de
seguro para las filiales son actividades empresariales sujetas a
efectos del IVA.

- La entidad recurrente realiza una actividad de financiacién de las
entidades participadas obteniendo como contraprestacion de dichas
operaciones los intereses que satisfacen las filiales, realizando dicha
actividad en el contexto de unos objetivos empresariales
consistentes en la rentabilizacién de los capitales invertidos.

- En consecuencia, resulta procedente la inclusién en el denominador
de la prorrata comun a ambos sectores diferenciados del importe de
las operaciones realizadas en el ejercicio de las actividades incluidas
en el denominado "sector de actividad financiera", salvo las
plusvalias derivadas de las operaciones de venta de acciones
propias.

En relacidén con el segundo motivo de casacion expuesto, el Tribunal
Supremo realiza un analisis detallado acerca de la condicién de
empresario o profesional a los efectos del IVA de las sociedades holding
a la luz de los reiterados pronunciamientos del TIUE al respecto (e.g.
Floridienne Berginvest, C-142/99, Cibo Participations, C-16/00, EDM, C-
77/01, AB SKF, C-29/08 o Portugal Telecom, C-496/11).

En lo que se refiere a la actividad consistente en la adquisicion, tenencia
y venta de participaciones sociales en las filiales, el Tribunal Supremo
considera que la recurrente no esta actuando como una holding pura,
pues efectuaria otras actividades econdmicas que le otorgarian la
condicidn de empresario o profesional a efectos del Impuesto, tales
como la prestacion de servicios de apoyo a la gestion de sus filiales.

De esta manera, y conforme a la doctrina del TJUE expuesta, en la
medida en que la participacion en las filiales vaya acompanada de una
intervencion directa o indirecta en la gestién de las sociedades
participadas y dicha intervencién implique la realizacion de operaciones
sujetas al IVA, las operaciones de adquisicidon y tenencia de
participaciones deberian entenderse como realizadas en el ambito
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empresarial de una actividad econdmica sujeta al IVA y la transmision
de acciones, que presenta un vinculo directo con la organizacion de la
actividad realizada por el grupo, constituiria la prolongacién directa,
permanente y necesaria de la actividad imponible del sujeto pasivo, por
lo que tal operacién estaria sujeta al IVA.

En cuanto a la actividad consistente en la centralizacién de la tesoreria
del Grupo y concesidon de préstamos destinados a financiar actividades
de las filiales, el Tribunal Supremo considera que los beneficios
obtenidos por esta actividad no responden a una actividad de mera
tenencia de acciones (como si que lo serian los dividendos), sino que
constituirian una actividad financiera exenta consistente en la
explotacion de un capital con el fin de obtener ingresos continuados en
el tiempo, en forma de intereses.

Por ultimo, en relacion con el tercer motivo de casacién expuesto, el
Tribunal Supremo mantiene la interpretacion dada por parte de la
Audiencia Nacional en tanto que considera que no deben considerarse
deducibles las cuotas del IVA soportadas por la entidad recurrente
relacionadas con la adquisicién y transmisidon de participaciones en el
capital de determinadas sociedades, en tanto que las mismas no
parecerian poder encuadrarse dentro de la actividad econémica de la
recurrente consistente en la prestacién de servicios de apoyo a las
filiales.

Tribunal Superior de Justicia. Sentencia 748/2016, de 1 de
diciembre de 2016.

Modificacion de base imponible -Incumplimiento de requisitos
formales - Articulo 80.Cuatro Ley 37/1992.

El recurrente solicitd la devolucion del IVA ingresado de una factura, a
consecuencia que la operacién no llegd a realizarse, es decir, la factura
nunca fue abonada.

Se emitid una factura rectificativa, de contenido negativo, incluyendo el
importe de IVA en su dia ingresado.

La Administracion considera que no es de aplicacion el articulo
80.Cuatro de la Ley del IVA, puesto que en el momento de emisién de la
factura de abono no existia ningun crédito pendiente pues el objeto del
contrato habia desaparecido.

El TSJ estima el recurso y entiende que si que existia un derecho de
crédito de acuerdo con el contrato suscrito entre las partes, en
consecuencia, al no ser satisfecha la factura se podria haber instado su
reclamacion.
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En este sentido, el TS] considera que concurren los requisitos formales
para la rectificacion de la base imponible por la via del articulo 80.2 de
la Ley del IVA, que son:

- Presupuesto sustantivo: la operacion a la que se referia la factura
quedo sin efecto.

- Requisito formal: consta emisién de factura rectificativa tan pronto
se conoce la rescisién del contrato.

Tribunal Superior de Justicia de Madrid. Sentencia 530/2016, de
1 de diciembre.

Operaciones de ventas de Oro hechas por particulares - Sujecion
al ITP.

Los Tribunales Superiores de Justicia de Madrid y Corufia, mediante
estas sentencias no siguen el criterio estipulado por el TEAC a raiz de la
Resolucién 2568/2016 mediante la que se acogia la corriente doctrinal
que entiende que las compras a particulares de objetos usados de oro
por parte de quienes ostenten la condicién de empresarios quedan fuera
tanto del ambito del IVA como del ambito del TPO.

Ambos Tribunales, mediante estos dos pronunciamientos defienden que
la sentencia del Tribunal Supremo en la que se baso el TEAC para
determinar que este tipo de operaciones no quedan sujetas al ambito
tanto del IVA como del TPO, no puede ser considerada como Doctrina
Jurisprudencial.

Por tanto, segun su entender la interpretacion correcta del sistema

tributario debe ser aquella en la que cuando la transmisidon de objetos
usados de oro la realice un empresario la operacion quedara sujeta a
IVA, y cuando a la realice un particular la operacion se sujetara a ITP.

Tribunal Superior de Justicia de Burgos. Sentencia 188/2016, de
7 de diciembre de 2016.

Caducidad del derecho a repercutir el IVA - Plazo de
rectificacion de las cuotas repercutidas.

La controversia del proceso tratado en la sentencia, radica en
determinar cuando se produce la caducidad del derecho a repercutir el
IVA, ya que si se ha procedido a la repercusion dentro del plazo
legalmente establecido, es posible rectificar las cuotas repercutidas.

Para poder determinar la caducidad de este derecho, el alto tribunal
primero estipula la necesidad de determinar la fecha de devengo, que al
mismo tiempo es la del nacimiento de la obligacidon de expedir la factura
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mediante la cual se repercutira el impuesto. Determinada la fecha de
devengo, y en virtud de lo expuesto en el articulo 88 de la LIVA, el
tribunal considera que la fecha limite para proceder a repercutir el IVA
es de un afio desde la fecha del devengo.

Por tanto, a efectos de la posibilidad de rectificar las cuotas repercutidas
dentro de un plazo maximo de 4 afios desde el devengo del impuesto,
es necesario haber cumplido con la obligacién de repercutir dentro del
plazo legalmente estipulado de 1 afio.

En el presente caso, el Supremo acaba considerando que no se ha
cumplido con la obligacidn de formular dicha repercusién dentro del
plazo legalmente establecido, y en consecuencia no admite la
posibilidad.

Tribunal Econémico-Administrativo Central. Resolucion
2330/2013, de 20 de octubre de 2016.

Devolucion del IVA a no establecidos - La titularidad de un
inmueble cedido en arrendamiento no constituye
establecimiento permanente.

La entidad recurrente es una sociedad italiana propietaria de un
inmueble en el territorio de aplicacion del impuesto cuyo uso tiene
cedido en arrendamiento a su filial.

La entidad solicitd la devolucidn del IVA soportado mediante el
procedimiento de devolucion del IVA para empresarios no establecidos
regulado en el articulo 119 de la Ley del IVA.

La Administracion denegé la devolucion al considerar que el
procedimiento regulado en el articulo 119 no resultaba de aplicacién al
tener la recurrente un establecimiento permanente en el territorio de
aplicacién del impuesto (un inmueble arrendado).

En la presente resolucion el TEAC se pronuncia sobre si la mera tenencia
de un inmueble cedido en arrendamiento constituye un establecimiento
permanente a efectos del IVA.

El articulo 69 Tres de la Ley del IVA establece que se entendera por
establecimiento permanente:
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“(...) cualquier lugar fijo de negocios, donde los empresarios realicen
actividades empresariales o profesionales.

En particular:

g) Los bienes inmuebles explotados en arrendamiento o por cualquier
titulo. (...)”

No obstante lo anterior, el TEAC entiende que los supuestos regulados
en la norma interna deben de ajustarse a los principios derivados de la
normativa comunitaria del IVA y del TJUE.

En virtud de lo anterior, el TEAC cita doctrina del TJUE segun la cual se
establece que, para que exista un establecimiento permanente, es
necesaria la existencia de un conjunto de medios materiales y humanos.

Dado que la entidad recurrente no dispone de medios en el territorio de
aplicacién del impuesto, el TEAC, siguiendo la jurisprudencia del TJUE,
concluye que no puede considerarse que la entidad esté establecida.

Tribunal Econémico-Administrativo Central. Resolucion
2424 /2013, de 20 de octubre de 2016.

Exenciones financieras - Venta de bienes adquiridos en ejecucion
de garantias o avales.

El recurrente adquiere a una entidad financiera un lienzo valorado en
1.640.650 euros, soportando un IVA de 295.317,10 euros.

Dicho lienzo fue adquirido por la entidad financiera en la ejecucién de un
aval.

La entidad recurrente no esta conforme con la repercusién del IVA que
se le ha efectuado al considerar que:

- El lienzo no formaba parte del patrimonio empresarial del Banco por
lo que su transmisidon no debe de quedar sujeta a IVA.

- Subsidiariamente, el recurrente considera que la venta del lienzo
podria considerarse una actividad accesoria a la bancaria por lo que
su transmisidn estaria exenta del IVA en virtud del articulo
20.Uno.18% de la Ley del IVA.

Por tanto, la cuestidon objeto de controversia en el presente recurso
consiste en determinar si la enajenaciodn, por parte de una entidad
financiera, de una obra pictdrica esta sujeta a IVA.
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El TEAC desestima la primera alegacion de la recurrente al entender que
es una actividad tipica del Banco la concesiéon de avales y, si en
ejecuciéon de uno de ellos, debe quedarse con los bienes del avalado, lo
esta haciendo en el ejercicio de la actividad que le es propia.

Asimismo, entiende el TEAC que el Banco ha vendido la obra pictdrica
para conseguir liquidez y continuar ejerciendo su actividad, lo que viene
a reforzar que la venta se ha realizado en el ejercicio de actividades
empresariales.

En cuanto a la segunda alegacién, el TEAC concluye que la venta de la
obra pictoérica no constituye una actividad accesoria a la financiera sino
gue se trata de una actividad completamente auténoma y diferenciada
de la principal.

Tribunal Econémico-Administrativo Central. Resolucion
4186/2013, de 20 de octubre de 2016.

Articulo 22.0cho LIVA - exenciones relativas a relaciones
diplomaticas.

El recurrente, una embajada, solicita la devolucion del IVA soportado en
los suministros de servicios de telefonia.

La AEAT deniega la devolucién al considerar que el IVA soportado
correspondiente a los servicios telefénicos recibidos se ha prestado en
un domicilio no autorizado a efectos de la exencion.

El recurrente alega que, por error, el domicilio que aparece en las
facturas no es el correcto.

En virtud del articulo 3° del Real Decreto 3485/2000, sobre franquicias
y exenciones en régimen diplomaticos, estaran exentos:

"Los suministros [...] efectuados para los locales de las representaciones
diplomaticas u Oficinas consulares, asi como de la residencia del Jefe de
la Misién diplomatica o del Jefe de una oficina consular...”

Por tanto, a efectos de la aplicacién de la exencion, lo relevante es el
inmueble donde se realiza el suministro y no la direccién a la que se
dirigen las facturas.

En el presente caso el TEAC, confirma parte de la devolucion solicitada
al considerar que no se ha acreditado el domicilio donde se presta el
servicio.
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Tribunal Econémico-Administrativo Central. Resolucion
5347/2013, de 20 de octubre de 2016.

Deducibilidad de cuotas de IVA en supuestos de inversion del
sujeto pasivo cuando ha sido sancionado.

La sociedad recurrente firmd un contrato de cesién de marcas con una
sociedad francesa mediante la cual se le cedian la propiedad y la
titularidad completa de determinadas marcas.

No se emitidé factura por la cesidon de tales marcas quedando ésta
documentada Unicamente en el contrato de cesién. Asimismo, dicha
operacidon tampoco se registré en los libros registro de IVA y no se
consignod en la autoliquidacion el IVA devengado y soportado por la
adquisicién de las mismas.

La Administracidon considerd que la operacion se trataba de una
prestacion de servicios localizada en Espana por lo que se producia la
inversiéon del sujeto pasivo.

Como consecuencia de lo anterior, la Inspeccion regularizé el IVA
repercutido no permitiendo la deduccién del IVA soportado
correspondiente a la misma en la liquidacion en que regularizé su
situacion tributaria.

Asimismo, la Inspeccion considerd que la conducta del obligado
tributario era sancionable en virtud del articulo 170 de la Ley del IVA
(sancién por no consignar en la autoliquidacion las cantidades de las
que sea sujeto pasivo).

En primer lugar, el TEAC trae a colacién doctrina del Tribunal Supremo
que viene a refrendar el principio de neutralidad del IVA. Dicha doctrina
defiende que el derecho a la deduccién del IVA soportado es un derecho
sustancial que no puede negarse por el incumplimiento de obligaciones
formales.

En particular, el Tribunal Supremo entiende que, en las operaciones en
las que se produce la inversién del sujeto pasivo, al no originarse cuota
a ingresar, no se produce un perjuicio para la Agencia Tributaria aunque
exista un retraso en la declaracion del IVA devengado. Por ello, al
regularizarse el IVA devengado debe permitirse la deduccién de la cuota
soportada.
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Asimismo, el TEAC cita jurisprudencia del TJUE mediante la que se
establece que, desde el momento en que la Administracién Tributaria
dispone de los datos necesarios para determinar que se cumplen los
requisitos materiales, no puede imponer (por lo que respecta al derecho
a la deduccion del IVA soportado) requisitos adicionales cuyo efecto sea
la imposibilidad de ejercer tal derecho.

Entiende la Administracién que el derecho a deducir el IVA soportado,
aun con incumplimiento de los requisitos formales, debe reconocerse
sblo cuando se aprecie que la conducta del obligado tributario obedecid
a errores razonables en la interpretacion de la norma.

En el presente caso, el TEAC no comparte el criterio de la
Administracién, pues si la entidad hubiera actuado conforme a derecho
no habria tenido que ingresar ningun IVA. Por tanto, entiende que no
existia animo de defraudacidon (casos en lo que si admite la posibilidad
del derecho a deducir).

Sobre este particular se ha pronunciado el TJUE, que entiende que la
limitacidon del derecho a deducir por incumplimiento de requisitos
formales sélo puede darse cuando: se aprecie que la conducta de la
entidad incurre en fraude y que se ha hecho para obtener ventajas
fiscales, existe abuso de normas comunitarias y ha existido riesgo de
pérdida de ingresos fiscales.

A la luz de lo anterior, y dado que si la recurrente hubiera actuado
conforme a derecho no habria tenido que ingresar ningun IVA, el TEAC
estima sus alegaciones y concluye que debe de atenderse tanto al IVA
devengado como al soportado deducible.

Tribunal Econémico-Administrativo Central. Resolucion
5000/2015, de 20 de octubre de 2016

Varias operaciones en un mismo acto - Entrega de bieny
donacion.

La sociedad recurrente es una Fundacion que, dentro de una campana
solidaria, comercializé un producto a un precio superior al que podia
obtenerse en otros establecimientos.

La Fundacién divide el importe recibido en dos partes, la
correspondiente al precio del producto sobre la que repercutié IVA y
otra parte que considera donativo sobre la que no repercute.

La Administracidon regularizé la situacién tributaria considerando que la
base imponible de la venta del producto solidario debia comprender el
importe total percibido, sin distincidon de la naturaleza de las cantidades
abonadas.
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La argumentacion de la Administracion se apoyaba en el articulo
78.Do0s.10 de la Ley del IVA, segun el cual deben de incluirse en la base
imponible “cualquier otro crédito (...) derivado de la prestacién principal
0 accesorias a la misma”.

Entiende el TEAC que el importe adicional recibido por la Fundaciéon no
puede considerarse que tenga caracter accesorio de la operacion de
entrega del bien.

A continuacién pasa a analizar si puede entenderse que se trata de una
Unica operacién o no.

Se considera un hecho probado que, quien adquiria el bien, conocia que
abonaba una cantidad superior a la que podia abonar en otro comercio.
Asimismo, aunque la cantidad concretada como donativo era igual en
todos los casos, entiende el TEAC que ello no elimina la voluntariedad.

Por consiguiente, el TEAC entiende que, ademas de la entrega del precio
del producto existe un donativo voluntario.

A continuacién se cita doctrina de la DGT mediante la que se ha
reconocido la posibilidad de considerar operaciones no sujetas aquellas
en las que la naturaleza de lo percibido por quien efectia la entrega es
la de donacidén.

En virtud de lo anterior, el TEAC concluye que se trata de dos negocios
juridicos celebrados en unidad de acto, la compra de un producto
(sujeto a IVA) y una donaciéon (operacion no sujeta al IVA).

Tribunal Econémico-Administrativo Central. Resolucion
2568/2016, 20 de octubre de 2016.

Ventas de oro hechas por particulares a empresarios y
profesionales - Procedimiento de unificacion de criterio.

El TEAC ante la disparidad de posturas existentes entre la via
administrativa y la via contenciosa en las resoluciones que tratan sobre
este tipo de operaciones, decide iniciar de oficio el correspondiente
procedimiento de unificacién de criterio en aras de los principios
constitucionales de seguridad juridica, igualdad y eficacia.

El Tribunal Supremo, en sentencia de 18 de enero de 1996, equiparo el
supuesto de las compras de oro a particulares por parte de empresarios
con el de las compras de bienes usados por empresarios revendedores.
Por tanto, el Alto Tribunal considerd que dichas compras no estaban

sujetas a IVA en el caso de que fueran bienes usados concluyendo que,
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no estando sujeta a IVA la entrega de oro, por realizarse por un
particular, tampoco lo estaba a TPO la compra del mismo, por realizarse
por un empresario en ejercicio de su actividad.

Dicho pronunciamiento era contrario al criterio del TEAC que entendia
gue la operacion quedase fuera del ambito del Impuesto sobre el Valor
Afadido, al no tener los transmitentes la condiciéon de empresarios o
profesionales, pero que si debia de quedar sujeta a la modalidad de
Transmisiones Patrimoniales Onerosas.

No obstante lo anterior, el TEAC modifica su criterio, adoptando el
aplicado por el Tribunal Supremo. Es decir, se fija como criterio que, en
el caso particular de compras a particulares de objetos usados de oro
por parte de quienes no ostenten la condicién de empresarios dicha
compra queda fuera tanto del ambito del IVA como del ambito del TPO.

Tribunal Economico-Administrativo Central. Resolucion
6017/2013, de 24 de noviembre de 2016.

Exencion del articulo 22.Nueve de la Ley del IVA - Entregas y
prestaciones de servicios efectuadas a favor de organismos
Internacionales reconocidos en Espaia.

La entidad recurrente, presento distintas solicitudes de reconocimiento
de la exencidn aplicable a las entregas y prestaciones de servicios
establecida en la Ley reguladora del IVA en el marco de las relaciones
diplomaticas, consulares y de los Organismos Internacionales
reconocidos por Espafia.

La Oficina Nacional de Gestidén Tributaria, denegd la aplicacion de las
exenciones, alegando la falta de cumplimento del requisito de
reconocimiento previo a la realizacién de la operacién de la posibilidad
de aplicar dicha exencidn.

Si bien la exencién esta estipulada en la Ley del IVA, ésta queda
desarrollada dentro del Real Decreto 3485/2000, de 29 de diciembre en
los articulos 3° y 10° respetivamente. Segun establecen los citados
articulos, es requisito necesario solicitar esta exencion mediante la
presentacién del modelo 363 ante el Ministerio de Asuntos Exteriores
con caracter previo a la a realizacién de la operacién.

En el presente caso, el TEAC desestima los recursos interpuestos contra
las resoluciones recurridas, al no haber seguido el obligado tributario el
procedimiento regulado para solicitar la exencidon previamente a la
realizacién de la operacion.
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Tribunal Econémico-Administrativo Central. Resolucion
6771/2013, de 24 de noviembre de 2016.

Rectificacion de bases imponibles por créditos incobrables.

En fecha 26 de febrero de 2013, |la sociedad recurrente comunico a la
Administracién Tributaria la modificacién de las bases imponibles de
determinadas facturas expedidas con fecha 8 de enero de 2013.

La Administracion dictdé propuesta de liquidacion provisional al
considerar que se habia incumplido el plazo de 1 mes para comunicar a
la Administracidon la modificacidon de la base imponible practicada.

La entidad recurrente entiende que el incumplimiento de este requisito
formal no puede impedir el derecho a recuperar las cuotas impagadas.

Tras el andlisis de la normativa relativa a la modificacion de bases
imponibles por concurso de acreedores, el TEAC sefiala que existen dos
plazos, uno para efectuar la modificacidn y otro para comunicarlas.

Entiende el TEAC que el plazo para comunicar la modificacion es un
requisito procedimental que tiene como finalidad suministrar
informacion y permitir el adecuado control por parte de la
Administracién. Dicho requisito procedimental reviste una gran
importancia para evitar un perjuicio a la Administraciéon ya que el
desconocimiento de la rectificacion practicada implicaria que la
Administracién pudiera soportar el perjuicio econdémico en tanto el
destinatario de la operaciéon no minorase sus cuotas tributarias
deducibles.

En el supuesto en que el incumplimiento de dicho plazo impidiera el
control administrativo podria constituir causa de denegacién del
ejercicio del derecho de rectificacion.

No obstante, en el presente caso, si bien dicha comunicacion ha sido
tardia, no se aprecia que ese retraso haya afectado a la gestion y
control del IVA por lo que se estiman las pretensiones de la reclamante.

Tribunal Econémico-Administrativo Central. Resolucion
4915/2013, de 24 de noviembre de 2016.

Solicitud de devolucion del IVA a empresarios y profesionales no
establecidos por un medio distinto al telematico - Prueba de
causa de fuerza mayor.

La cuestion que se plantea al TEAC consiste en determinar si la
presentacién del modelo 360, a través de un medio diferente al
electrénico, por causa de fuerza mayor, es valida.
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10.

Con fecha 30 de septiembre, el solicitante presenté mediante escrito el
modelo 360 argumentando que no lo presentaba por via electrdénica, al
no poder obtener el certificado digital, a consecuencia de la
imposibilidad de inscripcion en el Registro Mercantil de diversos
acuerdos sociales.

Posteriormente, en fecha 4 de diciembre, se presenta el modelo 360
electrénicamente mediante certificado digital de colaborador social.

La administracidon deniega la solicitud por entender que ésta se ha
realizado fuera de plazo. En cambio, la entidad recurrente entiende que
la fecha de presentacion del modelo fue el 30 de septiembre siendo la
presentacién posterior una subsanacién de la presentacidon anterior.

Si bien la norma establece claramente que la presentacién de dicho
modelo debe hacerse por medios telematicos, el TEAC entiende que en
caso de que existiese fuerza mayor que impidiese la presentacién por
via electrdénica dentro del plazo fijado esta circunstancia se deberia de
tener en cuenta para permitir que la solicitud presentada en formato
distinto al electrdénico tuviera eficacia frente a la Administracién.

No obstante lo anterior, en el presente supuesto, el TEAC concluye que
el solicitante no aporta justificante de fuerza mayor de la imposibilidad
de inscripcién en el Registro Mercantil, ni de la imposibilidad de
presentaciéon en plazo por parte de un colaborador social por lo que
desestima el recurso.

Tribunal Econémico-Administrativo Central. Resolucion
2756/2013, de 24 de noviembre de 2016.

IVA - Base imponible - Devengo - Realidad operaciones -
Simulacion.

La entidad recurrente (entidad C), vinculada con otras entidades (B, Yy
T), fue objeto de actuaciones inspectoras en concepto de IVA.

La inspeccidn regularizé determinadas cantidades por dos motivos:

- No admision de la deducibilidad del IVA soportado en las facturas
emitidas por B, Y y T al no resultar acreditada la realidad de los
servicios facturados.

- Incremento del IVA repercutido por prestaciones de servicios en
concepto de “compensacion financiera” de los contratos de ejecucion
de obra bajo la modalidad de abono total del precio (contratos en
los que el precio se obtiene de manera Unica al recibir la obra, sin
pagos anticipados).
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Asimismo, la Inspeccidon impuso sancion por dejar de ingresar la
totalidad de la deuda tributaria y por acreditar improcedentemente
partidas a compensar.

En cuanto a la deducibilidad del IVA soportado derivado de las facturas
emitidas por B, Y y T, el TEAC acoge el criterio de la Administracion
dado que son hechos acreditados que:

- Las sociedades emisoras de las facturas carecian de medios
materiales y humanos (no tenian empleados).

- No se ha acreditado la efectiva realizacién de los servicios
(Unicamente se aportaron las facturas y los asientos contables).

- Cada una de las sociedades emisoras es propiedad de uno de los
administradores de la sociedad receptora.

En cuanto al segundo motivo de regularizacion, la inspeccién entiende
gue existen dos operaciones, una entrega de bienes por la construccion
y una prestacién de servicios por la financiacion.

En este punto el TEAC discrepa con la Administraciéon al entender que la
operacidon que se realiza es Unica y se corresponde con una entrega de
bienes. En este sentido, esta “compensacién financiera” seria una
prestacion accesoria a la ejecucion de obras.

Considera el TEAC queda claro que lo pretendido por la Administracion
es contratar la obra y lo que se pretende en este caso se pretende
compensar al contratista el coste que le supone no cobrar el precio
hasta el final. Por este motivo se fija un precio unitario de la obra que
depende del coste de la construccién y del importe de la compensacién
financiera. El hecho de desglosar el precio no implica que exista una
entrega y una prestacién diferenciados.

Siendo esto asi, en virtud del articulo 78 de la Ley del IVA no se
incluirdn en la contraprestacion los intereses que correspondan al
aplazamiento del pago del precio a un periodo posterior a la entrega o
momento del devengo.

En cuando a la sancién, aunque las cuotas de IVA fueron ingresadas por
las entidades emisoras de las facturas, entiende el TEAC que esta
plenamente justificada dado que la entidad C participé de forma
consciente en una operativa consistente en facturarle por unos servicios
gue nadie le habia prestado.
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11.

12.

Tribunal Econémico-Administrativo Central. Resolucion
3856/2013 y 3857/2013, de 15 de diciembre de 2016.

Caso concreto de exencion por arrendamientos de viviendas a
personas juridicas - Arrendatario, persona juridica, que lo
subarrienda a sus trabajadores, sin obtener beneficio alguno.

El arrendatario, una persona juridica, solicita la devolucidon de ingresos
indebidos por haber soportado cuotas de IVA en el arrendamiento de
viviendas para algunos de sus empleados. La entidad recurrente
entiende que dichos arrendamientos estan exentos de IVA.

La Administracidon deniega dicha devoluciéon argumentando que “el
hecho de que figure como arrendataria en el contrato de arrendamiento
de una vivienda, una persona juridica, determina que la operacion
estara sujeta y no exenta.”

Segun la interpretacion del TEAC el arrendamiento de viviendas por
personas juridicas quedara exento si se dan las siguientes
circunstancias:

- El uso pactado del arrendamiento es el de vivienda, sin realizar
actividad empresarial o profesional alguna.

- No existe animo de explotar el bien inmueble por parte del
arrendatario.

- No existe contraprestacion propiamente dicha por parte de las
personas fisicas que residan en la vivienda.

Asimismo, el TEAC concluye que para poder aplicar la exencion regulada
en el articulo 20.Uno.23°.b) de la Ley del IVA, en el propio contrato de
arrendamiento, tiene que figurar la persona o personas usuarias ultimas
del inmueble, de manera que se impida el subarrendamiento a personas
ajenas.

En este sentido, entiende el TEAC que la finalidad de la exencidn es que
la finalidad del contrato de arrendamiento sea servir Unicamente de
vivienda para una concreta persona.

Tribunal Econémico-Administrativo Central. Resolucion
4487/2014, de 20 de diciembre de 2016.

Responsabilidad Solidaria - Destinatario de una operacion en la
que procedia la repercusion del IVA.

La recurrente adquiere a una entidad que se encuentra en una situacion
financiera complicada un conjunto de edificaciones. La transmision de
las edificaciones era una primera entrega por lo que la transaccion se
encontraba sujeta a IVA.
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13.

Realizada la operacidn, la entidad transmitente incumple con su
obligacién de repercutir el IVA en dicha compraventa, hecho que
provoca que la AEAT inicie un expediente de derivacion de
responsabilidad solidaria en aplicacion del articulo 87.1 de la LIVA a la
entidad compradora.

La Administracidén, para determinar la existencia o no de la
responsabilidad solidaria se basa en determinar la concurrencia de tres
requisitos:

1) La existencia de un hecho imponible gravado por el IVA.

2) Que haya una accién u omision culposa o dolosa del responsable y a
la sazén del destinatario de la operacion gravada.

3) Que con dicha accion se eluda la correcta repercusiéon del impuesto.

En el presente caso el TEAC, considera que queda acreditada la
concurrencia de los tres requisitos necesarios para poder atribuir la
responsabilidad solidaria al adquirente entre otros motivos porque la
entidad compradora era conocedora de la situacion financiera de la
parte vendedora hecho que lleva a la Administracién a concluir que
podria haber presumido que ese IVA no iba a ser ingresado.

Direccion General de Tributos. Contestacion n° V4680-16, de 4
de noviembre de 2016.

Localizacién de un servicio de organizacion de ferias y posible
rectificacion de las cuotas repercutidas.

En la presente contestacién, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

La consultante es una entidad establecida en el territorio de aplicacion
del Impuesto que organizd en el citado territorio una feria de confeccion
para un cliente establecido fuera de la Comunidad. La consultante
repercutio el Impuesto sobre el Valor AAadido al destinatario del servicio
por desconocer su condicion de empresario o profesional.

En su contestacion, la DGT comienza analizando la actividad realizada
por la consultante. En este sentido, sefiala que el servicio de
organizacion de ferias, congresos o eventos empresariales tendra la
consideracion de un servicio Unico de organizacién de los referidos
servicios empresariales.
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Como tal servicio Unico o complejo de organizacion de eventos, el
mismo deberd comprender, de forma integral, todo lo necesario para su
celebracidn, estando compuesto de una pluralidad de elementos
estrechamente ligados y que forman parte de una unica prestacién que
sean facturados de una forma conjunta.

Quedando la actividad de la consultante definida como un servicio Unico,
senala el Centro Directivo, es necesario identificar la condicion del
destinatario del servicio a los efectos de poder localizar la operacion. En
el caso de que el destinatario del mismo fuera un empresario o
profesional, el servicio quedaria deslocalizado mientras que de no serlo,
y actuara como un particular, el servicio quedaria sujeto en el territorio
de aplicacién del Impuesto de acuerdo con el articulo 70.Uno.7° de la
Ley del IVA.

En aras de poder determinar la condicién del prestatario del servicio, de
acuerdo con el articulo 18 del Reglamento de Ejecucion n° 282/2011, el
prestador podra considerar que un cliente establecido fuera de la
Comunidad actia como un empresario o profesional en los siguientes
casos:

a) Si obtiene del cliente el certificado, expedido por las autoridades
fiscales competentes de que dependa el cliente, que confirme que
este Ultimo esta desarrollando actividades econémicas que permitan
obtener la devolucién del IVA.

b) en caso de que el cliente no esté en posesion de dicho certificado, si
el prestador dispone del niumero de identificacidon a efectos del IVA,
o de un numero similar asignado al cliente por el pais de
establecimiento y que sirva para identificar a la empresa, o de
cualquier otro elemento de prueba que demuestra que el cliente es
un sujeto pasivo y siempre que el prestador compruebe de manera
razonable la exactitud dela informacidn facilitada por el cliente.

De acuerdo con lo anterior, la entidad consultante debera basarse en la
informacion que le comunique el cliente, cuya exactitud se comprobara
a través de medidas normales de seguridad comercial.

Acaba la DGT en su contestacion indicando que, en el caso de que
proceda la rectificacion de las facturas ya expedidas, sera de aplicacion
el articulo 89 de la Ley del Impuesto. En concreto, el apartado Cinco de
dicho articulo que establece que cuando la rectificacion determine una
minoracién de las cuotas inicialmente repercutidas, el sujeto podra
optar por las dos siguientes alternativas:
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1. Iniciar ante la AEAT el procedimiento de rectificacién de
autoliquidaciones previsto en el articulo 120.3 de la Ley General
Tributaria.

2. Regularizar la situacion en la declaracion-liquidacion correspondiente
al periodo en que deba efectuarse la rectificacidon o en las
posteriores hasta el plazo de un afio a contar desde el momento en
gue debid efectuarse la citada rectificacion.

14. Direccion General de Tributos. Contestacion n°® V4740-16, de 10
de noviembre de 2016.

Procedimiento y plazo para la solicitud de las cuotas reembolsadas a los
viajeros o a las entidades colaboradoras.

En la presente contestacién, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

El consultante es una persona fisica que tributa en el régimen especial
de recargo de equivalencia y que, en el ejercicio de su actividad,
entrega bienes a viajeros establecidos fuera de la Comunidad que los
exportan.

Con posterioridad, y en ocasiones fuera del plazo de presentacion del
modelo 308, recibe los documentos que acreditan la devolucion hecha al
viajero por las entidades colaboradoras autorizadas para ello.

En primer lugar, respecto del procedimiento para la devolucién de las
cuotas reembolsadas a los viajeros o a las entidades colaboradoras, este
Centro Directivo se remite al articulo 21 de la Ley del IVA, que a estos
efectos sefiala lo siguiente:

"Estaran exentas del impuesto, en las condiciones y con los requisitos
qgue se establezcan reglamentariamente, las siguientes operaciones:

(..)

2.9 Las entregas de bienes expedidos o transportados fuera de la
Comunidad por el adquirente no establecido en el territorio de
aplicacion del impuesto o por un tercero que actue en nombre y por
cuenta de él.

(...)
Estaran también exentas del impuesto:

A) Las entregas de bienes a viajeros con cumplimiento de los
siguientes requisitos:
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a) La exencion se hara efectiva mediante el reembolso del impuesto
soportado en las adquisiciones.

El reembolso a que se refiere el parrafo anterior sdlo se aplicara
respecto de las entregas de bienes documentadas en una factura
cuyo importe total, impuestos incluidos, sea superior a 15.000
pesetas.

b) Que los viajeros tengan su residencia habitual fuera del territorio
de la Comunidad.

c) Que los bienes adquiridos salgan efectivamente del territorio de la
Comunidad.

d) Que el conjunto de los bienes adquiridos no constituya una
expedicion comercial.

A los efectos de esta Ley, se considerara que los bienes conducidos
por los viajeros no constituyen una expedicion comercial cuando se
trate de bienes adquiridos ocasionalmente, que se destinen al uso
personal o familiar de los viajeros o a ser ofrecidos como regalos y
que, por su naturaleza y cantidad, no pueda presumirse que sean el
objeto de una actividad comercial.

(...).7

De igual forma, una vez determinada la posible exencion (bajo el
cumplimiento de ciertos requisitos) de las entregas de bienes a viajeros
con destino exportacién, se remite también este Centro Directivo al
articulo 117 de la citada Ley, donde se dispone lo siguiente:

"Uno. En el régimen de viajeros regulado en el articulo 21, numero 2°
de esta Ley, la devolucidon de las cuotas soportadas en las
adquisiciones de bienes se ajustara a los requisitos y procedimiento
gue se establezcan reglamentariamente.

Dos. La devolucidon de las cuotas a que se refiere el apartado anterior
también procedera respecto de las ventas efectuadas por los sujetos
pasivos a quienes sea aplicable el régimen especial del recargo de
equivalencia.

Tres. La devolucion de las cuotas reguladas en el presente articulo
podra realizarse también a través de entidades colaboradoras, en las
condiciones que se determinen reglamentariamente.”.
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Por otro lado, y en particular en lo que se refiere al procedimiento de

reembolso del impuesto devengado con ocasién de la entrega de bienes
a los viajeros, alude la DGT al articulo 9 del Reglamento del IVA, donde
se produce el correspondiente desarrollo reglamentario a estos efectos.

Asi, el articulo mencionado dispone que la exencidén de estas entregas
se ajustara a los siguientes requisitos:

"(...)

a) La exencidn sdélo se aplicara respecto de las entregas de bienes
documentadas en una factura cuyo importe total, impuestos
incluidos, sea superior a 90,15 euros.

b) La residencia habitual de los viajeros se acreditara mediante el
pasaporte, documento de identidad o cualquier otro medio de prueba
admitido en derecho.

c) El vendedor debera expedir la correspondiente factura en la que se
consignaran los bienes adquiridos y, separadamente, el impuesto que
corresponda.

d) Los bienes habran de salir del territorio de la Comunidad en el
plazo de los tres meses siguientes a aquel en que se haya efectuado
la entrega.

A tal efecto, el viajero presentara los bienes en la aduana de
exportacion, que acreditara la salida mediante la correspondiente
diligencia en la factura.

e) El viajero remitira la factura diligenciada por la Aduana al
proveedor, quien le devolvera la cuota repercutida en el plazo de los
quince dias siguientes mediante cheque, transferencia bancaria,
abono en tarjeta de crédito u otro medio que permita acreditar el
reembolso.

El reembolso del Impuesto podra efectuarse también a través de
entidades colaboradoras, autorizadas por la Agencia Estatal de
Administracion Tributaria, correspondiendo al Ministro de Hacienda y
Administraciones Publicas determinar las condiciones a las que se
ajustara la operativa de dichas entidades y el importe de sus
comisiones.

Los viajeros presentaran las facturas diligenciadas por la Aduana a
dichas entidades, que abonaran el importe correspondiente, haciendo
constar la conformidad del viajero.
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Posteriormente las referidas entidades remitiran las facturas, en
papel o en formato electréonico, a los proveedores, quienes estaran
obligados a efectuar el correspondiente reembolso.

(.)."

De conformidad con lo anterior, explica la DGT que para la obtencién del
reembolso del impuesto devengado con ocasién de la entrega de bienes
a los viajeros, existe, en primer lugar, un procedimiento general
mediante el cual es el propio viajero quien tras presentar los bienes en
la Aduana correspondiente, remite la factura diligenciada por la misma
al proveedor, y en segundo lugar, un procedimiento especial el cual
implica la actuacidon de entidades colaboradoras.

Por otro lado, y respecto a la condicion especial del consultante por
resultar de aplicacidn el régimen de recargo de equivalencia, expone la
DGT que ambos procedimientos seran aplicables en este sentido. Asi,
cree conveniente este Centro Directivo aludir al articulo 154 de la Ley
del Impuesto y al articulo 61.3 del Reglamento del mismo, donde se
dispone que si bien aquellos sujetos pasivos sometidos a dicho régimen
no tiene obligacién de declaracion ni liquidacién del Impuesto, deberan
presentar las declaraciones-liquidaciones que correspondan de realizar
entregas de bienes a viajeros con derecho a la devolucién del Impuesto,
mediante las cuales solicitaran las devoluciones de las cantidades que
hubieran reembolsado a los viajeros.

Dicha declaracién-liquidacién sera la contenida en el modelo 308
(“solicitud de devolucién: recargo de equivalencia, articulo 30 bis del
Reglamento del IVA, articulo 21.4.° de la Ley del IVA y sujetos pasivos
ocasionales") regulado por la Orden EHA/3786/2008, de 29 de
diciembre, por la que se aprueban el modelo 303 Impuesto sobre el
Valor Afadido, Autoliquidacion, y el modelo 308 Impuesto sobre el Valor
Afadido, solicitud de devoluciéon: Recargo de equivalencia, articulo 30
bis del Reglamento del IVA y sujetos pasivos ocasionales y se modifican
los Anexos I y II de la Orden EHA/3434/2007, de 23 de noviembre, por
la que se aprueban los modelos 322 de autoliquidacion mensual, modelo
individual, y 353 de autoliquidacion mensual, modelo agregado, asi
como otra normativa tributaria.

En particular el articulo 11 de la citada Orden, establece lo siguiente:

"(...)

3. La presentacion de la autoliquidacion con solicitud de devolucion
por sujetos pasivos en recargo de equivalencia que hayan realizado
devoluciones a exportadores en régimen de viajeros, se efectuara en
los veinte primeros dias naturales del mes siguiente a la finalizacion

-32 -



de cada trimestre del afio, excepto la correspondiente al cuarto
trimestre gque se presentara durante los treinta primeros dias
naturales del mes de enero del afio siguiente.

En la autoliquidacidon correspondiente a cada trimestre sélo se
computaran las devoluciones efectivamente practicadas durante el
mismo por el sujeto pasivo.”.

De acuerdo con lo anterior, concluye la DGT que la consultante debera
solicitar la devolucién, en cualquier caso, una vez se haya hecho
efectivo el reembolso de las cuotas correspondientes, circunstancia que
deberd acreditarse mediante las correspondientes transferencias hechas
a los viajeros o bien a las entidades colaboradoras que hubieran
participado en el procedimiento de reembolso.

Este reembolso debera efectuarse por el consultante dentro de los 15
dias siguientes a la recepcion de la factura remitida por el propio viajero
o la entidad colaboradora en un plazo que no debe exceder de 4 afios
desde la fecha del devengo del impuesto.

En el caso de que el reembolso sea efectuado a los viajeros
directamente a través del procedimiento general, éste se podra efectuar
mediante cheque, transferencia bancaria, abono en tarjeta de crédito u
otro medio que permita acreditar el reembolso.

Efectuado el reembolso, el consultante podra solicitar la devolucién de
las cuotas del impuesto reembolsadas mediante la presentacion del
modelo 308.

Por ultimo, sefiala la DGT que no existe ni en la Ley ni en el Reglamento
del Impuesto un plazo especifico para ejercer la solicitud de la
devolucion de las cuotas efectivamente reembolsadas si bien,
tratandose de una devolucién derivada de la normativa reguladora del
Impuesto sobre el Valor Ahadido habra de actuar conforme a lo
contenido en el ordenamiento juridico tributario acerca del plazo de
prescripcién del derecho a solicitar las devoluciones derivadas de la
normativa de cada tributo asi como sobre su computo.

En cualquier caso, en el modelo 308 que sea presentado sélo podran
computarse cuotas que hubieran sido reembolsadas por el sujeto pasivo
en el trimestre al que se refiere dicho modelo.
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15. Direccion General de Tributos. Contestacion n° V5066-16, de 22
de noviembre de 2016.

Servicios de publicidad y mediaciéon - Uso efectivo

En la presente contestacién, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

“La consultante es una sociedad mercantil establecida en el territorio
de aplicacion del Impuesto que presta a su cliente los siguientes
servicios:

-servicios de estudios de mercado.

-servicios de mediacion en nombre propio consistentes en la cesion de
espacios publicitarios en medios de comunicacion espafoles.

Su cliente es un buscador en linea no establecido en la Comunidad cuya
actividad consiste en la mediacién en nombre y por cuenta ajena en la
busqueda via web de hoteles, vuelos y diversos paquetes vacacionales
y en la prestacion de servicios de publicidad, tanto para clientes
establecidos en el territorio de aplicacion del impuesto como fuera de
él”

En primer lugar, la DGT, sobre la base de las conclusiones publicadas de
la Comisidon Europea acerca de la interpretacion y aplicacién de la norma
de uso efectivo y disfrute a servicios relativos a estudios de mercado,
concluye que para aplicar la regla del uso efectivo y disfrute a los
servicios objeto de la consulta es necesario que el servicio sea utilizado
por el destinatario en la realizacion de operaciones sujetas al IVA en el
TIVA-ES.

Adicionalmente, ese Centro Directivo admite que, aunque el articulo
70.Dos no recoge de forma especifica una utilizacién parcial, es
necesario admitir una aplicacion parcial de la medida. Dicha
interpretacion plantea la cuestién del criterio de ponderacién que se
debe utilizar para la determinacion del uso o utilizacién efectivos que se
producen en el TIVA-ES.

Aunque la DGT puntualiza que habra de irse caso a caso, a falta de
cualquier otro criterio mas ajustado a la realidad, se debe atender a la
proporcién de ingresos que se obtengan de las operaciones realizadas
por la consultante sujetas al IVA en el TIVA-ES, en que se hayan usado
los servicios de estudios de mercado y los servicios de publicidad objeto
de consulta (en la medida en que constituyen un “input empresarial”),
respecto del total de ingresos que obtenga la consultante como
consecuencia del uso o explotacidon de estos servicios.
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16. Direccion General de Tributos. Contestacion n° V5122-16, de 28
de noviembre de 2016.

“"Call of stock” — Tributacion a efectos del IVA.

En la presente contestacién, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

"Una empresa hungara no establecida envia mercancias a los almacenes
de su cliente C en el territorio espafol de aplicacion del Impuesto para
asegurar siempre un stock minimo. El cliente C adquiere la posesion de
las mercancias desde la recepcion asumiendo los riesgos de las mismas
(el cliente esta obligado a asegurar por su cuenta los bienes del
almacén contra dafos, perjuicios y pérdidas en casos fortuitos). El
contrato de compraventa se realiza por la venta y retiro de las
mercancias por parte del cliente C para su utilizacion. El cliente C es la
Unica empresa que tiene acceso a este almacén. Los productos que no
hayan sido retirados en el plazo de 30 dias desde la entrada en los
almacenes de C deben ser retirados por este con caracter inmediato”.

En primer lugar, la DGT recuerda el concepto de entrega de bienes de
acuerdo con lo dispuesto por la Ley del IVA y la Directiva del IVA, asi
como la interpretacién de este concepto segun la jurisprudencia del
TJUE (i.e. sentencia de 8 de febrero de 1990, asunto C-320/88).

Una vez expuesto lo anterior, concluye que de acuerdo con lo dispuesto
por la jurisprudencia del TJUE, asi como con lo establecido por dicho
Centro Directivo en consultas previas, la operacion descrita (en la que
los envios desde Hungria se realizan a los almacenes del cliente final y
en la que, también el cliente, desde el momento de la recepcién, asume
el riesgo sobre el producto depositado y dispone del mismo para su uso
industrial o comercial, sin que su poder de disposicién sobre las
mercancias tenga limitacion alguna) constituye una entrega
intracomunitaria en Hungria de la que sera sujeto pasivo la empresa
hingara y una adquisicién intracomunitaria de bienes de la que sera
sujeto pasivo el cliente espanol, sin perjuicio de que la transmision de la
propiedad se pueda posponer en el tiempo.

Por consiguiente, la consultante hingara no realizard, pues, una
operacidon asimilada a una adquisicion intracomunitaria de bienes en el
TIVA-ES, no estando obligada por tanto a presentar la declaracion
recapitulativa de este tipo de operaciones, modelo 349.
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17. Direccion General de Tributos. Contestacion n° V5140-16, de 28
de noviembre de 2016.

Rectificacion de factura - Consultante adoptd la posicion de la entidad
que emitid la factura original — Solicitud de aclaracion de la CV 1873-14.

A partir del siguiente supuesto de hecho, la DGT aclara la respuesta
emitida en la contestacién a consulta vinculante nimero V1873-14, de
14 de julio de 2014:

"La consultante adoptd la posicion contractual de la entidad concedente
de una opcién de compra sobre determinados inmuebles en favor de
otra entidad por un precio, devengandose el Impuesto sobre el Valor
AfAadido correspondiente en el momento de su concesion.

Con posterioridad, bajo el cumplimiento de una serie de condiciones, se
pacta una novacion del contrato originario de otorgamiento de opcidon de
compra reduciendo el precio de la misma.”

En primer lugar, la DGT, recuerda que en la consulta previamente
emitida indicé que “/a consultante habra de efectuar la modificaciéon de
la base imponible como consecuencia de la reduccién del precio,
expidiendo y entregando a la optante una factura rectificativa donde se
haga constar la nueva base imponible y, por consiguiente, la
rectificacion de la cuota inicialmente repercutida”.

En el supuesto planteado, la consultante se ha subrogado por sucesion
legal en la posicidén de la sociedad que originalmente concedié la opcion
de compra y que fue, en consecuencia quien expidié la factura original
por la concesion de dicha opcién, asumiendo la consultante todos los
derechos y obligaciones de la concedente respecto de la opcidn de
compra cuyo precio ha decidido minorar.

De acuerdo con lo anterior, sefiala la DGT que sera la consultante quien
debera rectificar la repercusiéon al haber acordado la novacion del
contrato de opcion de compra por una cuantia inferior.

Por consiguiente, ésta debera efectuar la modificacién de la base
imponible como consecuencia de la reduccién del precio, expidiendo y
entregando a la optante una factura rectificativa en la que se refleje la
nueva base imponible, asi como la cuota rectificada.

Una vez la consultante haya realizado la pertinente rectificacién, podra
minorar el IVA en la cuantia correspondiente en la declaracién-
liquidacién periddica que corresponda con el periodo de liquidacion en el
gue debid efectuarse la rectificaciéon o en las posteriores hasta el plazo
de un afio a contar desde ese momento, quedando obligado a la
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18.

devolucidn del importe de cuota rectificada al destinatario de la opcidn.
En este sentido, sefala la DGT que de acuerdo con el contenido de la
consulta el destinatario de la opcion ya satisfizo las correspondientes
cuotas del Impuesto al concedente original.

Por ultimo, en relacién con la cuestion planteada referente a la forma de
acreditar la remision de la factura rectificativa, sefala la DGT que como
ya se dispuso en la consulta de 14 de julio de 2014, numero V1873-14,
no puede especificar cuales son los medios mas idéneos para acreditar
la remisién y expedicion de la factura rectificativa al destinatario en el
supuesto objeto de consulta.

No obstante lo anterior, recuerda la DGT que de acuerdo con consultas
previamente emitidas si sera posible acreditar la remisién cuando se
envien las facturas rectificativas mediante un burofax con copia
certificada, sin que, a dichos efectos, sea preciso acreditar la recepcién
de dicho burofax por el destinatario.

Direccion General de Tributos. Contestacion n° V5141-16, de 30
de noviembre de 2016.

Servicio de ensefianza combinando clases presenciales y a través de
Internet - Prestacion por via electrénica - Exencion del IVA.

La DGT analiza la tributacién a efectos del IVA de los servicios de
enseflanza, a prestar por la consultante, en el manejo de aviones
teledirigidos por control remoto o drones combinando clases
presenciales, practicas y a través de internet.

A la hora de analizar este supuesto, la DGT matiza que la distincidon
entre un servicio de ensefianza impartido a través de una red
electrénica y un servicio prestado por via electrénica, a efectos del IVA,
cobra especial importancia a la hora de determinar tanto la regla de
localizacidn aplicable como la posible exencién y el alcance del derecho
a la deducciéon de quien lo presta.

En este sentido, recuerda la DGT que de acuerdo con lo dispuesto por la
Directriz de la sesion 97 del Comité del IVA, adoptada el 27 de mayo de
2013, los servicios de ensefianza prestados por un profesor a través de

Internet o de una red electrénica se califican como servicios educativos,
no como servicios prestados por via electrénica, y se localizan aplicando
la regla general del articulo 69 de la Ley del IVA para destinatarios que

sean empresarios o profesionales.

De acuerdo con el contenido de la consulta, deduce la DGT que en los
servicios descritos la presencia del profesor es imprescindible para la
prestacion del servicio y no se trata de servicios automatizados.
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19.

Por consiguiente, concluye la DGT que el servicio en cuestion es un
servicio de ensefianza prestado en parte a través de medios
electrénicos.

A la hora de analizar la posible exencién recogida en la Ley del IVA
relativa a los servicios de ensefianza, la DGT, tras analizar los requisitos
objetivos y subjetivos necesarios para poder aplicar la referida
exencion, recuerda que en relacidon con los cursos de formacién o
reciclaje para la obtencién de titulos aeronduticos es preciso hacer
referencia a la contestacion de 24 de junio de 1998, niumero 1164-98
que dispuso lo siguiente:

"Los cursos de instruccion para la obtencion de titulos aeronauticos
civiles impartidos por las Escuelas autorizadas por la Direccién General
de Aviacion Civil para el desarrollo de dicha actividad:

a) estaran exentos del Impuesto sobre el Valor Afadido cuando tal
ensefanza tenga la naturaleza de formacidn o reciclaje profesional.

b) no estara exenta del Impuesto sobre el Valor Afadido:

- cuando dicha ensefanza no tenga la naturaleza de formacion o
reciclaje profesional.

- en todo caso, cuando se refiera a titulos relativos a aeronaves
deportivas o de recreo”.

En consecuencia con lo anterior, concluye la DGT que, de acuerdo con
los antecedentes expuestos, la obtencion del titulo de piloto de drones
gue esté destinado a ser utilizado en el ejercicio de actividades
profesionales quedara sujeta y exenta del IVA por tener la consideracion
de formacidén profesional.

Por el contrario, la obtencion de dicho titulo para satisfacer necesidades
personales o de recreo no quedara amparada bajo la exencién y
guedara gravada al tipo impositivo general.

Direccion General de Tributos. Contestacion n° V5178-16, de 30
de noviembre de 2016.

Derecho de uso o utilizacion de un campo de golf - Localizacién del
hecho imponible.

En la presente contestacién, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:
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"La consultante es una empresa que se dedica a la hosteleria y la
explotacion de un campo de golf. Tiene como clientes a otros campos de
golf de Portugal que les remite clientes para jugar en el campo de golf
de la consultante. La consultante factura al campo de golf portugués
gue a su vez factura a sus clientes.”

Comienza la DGT el analisis de la tributacion a efectos del IVA mediante
alusién a los articulos 69 a 72 de la Ley del IVA, asi como también a la
Sentencia del TJUE Heger Rudi GMBH (Asunto 166/05), la cual realiza
un analisis de los servicios que se entienden relacionados con bienes
inmuebles.

En relacién con lo anterior, la DGT dispone que, tal y como establece el
articulo 70 de la Ley del IVA y el articulo 47 de la Directiva del
Impuesto, el lugar de prestacion de servicios relacionados con bienes
inmuebles serd aquel donde radiquen los bienes inmuebles.

Continta la DGT haciendo menciéon al Reglamento de ejecuciéon n°
1042/2013, de 7 de octubre de 2013, el cual recoge las definiciones de
bienes inmuebles y los servicios que se entienden relacionados con
bienes inmuebles a efectos de la aplicacion de la referida Directiva.

Concluye el mencionado Centro Directivo su analisis indicando que los
servicios objeto de consulta consistentes en un derecho de uso o
utilizacion de un campo de golf, tienen la consideracién de servicios
relacionados con bienes inmuebles y estaran sujetos al IVA cuando el
campo se encuentre situado en el TIVA-ES y quedaran gravados al tipo
impositivo general del 21 por ciento.

Por otro lado, la DGT analiza también la venta de los derechos de
utilizacion de campos de golf a otros empresarios no establecidos en el
TIVA-ES. En este sentido, dicho Centro Directivo, basandose en el
mencionado Reglamento de ejecucion 1042/2013, entiende que la
mediacion en la prestacion de servicios de derecho de uso de un campo
de golf cuando el mediador actia en nombre y por cuenta del cliente,
también constituye un servicio relacionado con bienes inmuebles cuando
el campo se encuentre situado en el TIVA-ES.

Por ultimo, la DGT senala que la mediacidn en nombre ajeno de los
referidos derechos de acceso a campos de golf, cuando el cliente no sea
un empresario o profesional actuando como tal, también estaran sujetos
al IVA cuando el campo se encuentre situado en dicho territorio, al
tratarse de intermediacidon sobre una operacion que, como se ha
seflalado, es un servicio relacionado con bienes inmuebles.
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20. Direccion General de Tributos. Contestacion n° V5183-16, de 30
de noviembre de 2016.

Subvencidn vinculada al precio - Sujecion al IVA

A través del siguiente supuesto de hecho, la DGT se ha pronunciado
acerca de la sujecion al Impuesto de las cantidades percibidas por la
consultante:

"La consultante, adjudicataria de una concesion administrativa para la
construccion, conservacion y gestion de una carretera, va a percibir una
determinada cantidad de la Administracion Publica concedente con la
finalidad de restablecer el equilibrio econdmico-financiero del contrato
de concesion de obra publica adjudicado por razén del mayor coste de
las expropiaciones, en los términos establecidos en el referido contrato
de concesion.”

A raiz del planteamiento realizado por la consultante, la DGT desarrolla
un analisis de la jurisprudencia emanada por el TIJUE en relacién con la
sujecion al IVA de las denominadas subvenciones vinculadas al precio.

En este sentido, dicho Centro Directivo pone especial interés en las
conclusiones del Tribunal recogidas en la sentencia de 27 de marzo de
2014, Le Rayon d’Or SARL, en el asunto C-151/13, en el que se analiza
si las cantidades percibidas por una residencia geriatrica del seguro de
enfermedad de los residentes dependientes, que se establecen como
una suma a tanto alzado por los cuidados efectuados a los mismos,
deben tener la consideracion de la contraprestacién de sus servicios vy,
por tanto, formar parte de la base imponible de sus operaciones y
quedar sujetas al IVA.

Teniendo en cuenta la mencionada jurisprudencia, la DGT concluye que
la cuantia que va a percibir la entidad consultante para restablecer asi el
equilibrio econdmico-financiero del contrato de concesién de obra
publica adjudicado, se deriva de un mayor coste de las expropiaciones
en los términos establecidos en el propio contrato de concesion.

De esta forma, la DGT entiende que dichas cantidades no tienen la
consideracion de subvencion vinculada al precio de los servicios de
gestidon de la carretera que presta la consultante, puesto que su
finalidad, con independencia de que también asegure el reequilibrio
econdmico de la concesion, es resarcir a la consultante del sobreprecio
de las expropiaciones que constituye uno de los supuestos que se
establecen expresamente en el propio contrato para su revision.
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21.

Por tanto, la referida subvencidén no constituye la contraprestacion de
operacion alguna sujeta al IVA, en la medida en que no existe un
vinculo directo entre la cuantia percibida por la entidad consultante y el
servicio prestado por la misma, en los términos sefalados en esta
contestacién.

Direccion General de Tributos. Contestacion n° V5196-16, de 30
de noviembre de 2016.

Accidn reivindicatoria — Sujecion al IVA - Base imponible — Aclaracion
CV3585-16, de 9 de agosto de 2016.

En la presente contestacién, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

"La entidad consultante, como consecuencia del ejercicio por parte de
otras entidades de una accidn reivindicatoria respecto de unas fincas
sobre las que ha venido manteniendo la condicidn y apariencia de
propietaria, ha sido condenada en virtud de sentencia judicial a restituir
las fincas reivindicadas, obligacion que se traduce en la entrega por
esta, libre de gastos, cargas y gravamenes, de las fincas de reemplazo
derivadas del proceso urbanizador llevado a cabo sobre las mismas
durante el tiempo que estuvieron en poder de la consultante.”

Teniendo en cuenta el supuesto de hecho expuesto, la DGT trae a
colacién la Sentencia del TJUE, de 14 de julio de 2005, asunto C-
435/03, al considerar que si bien el hecho expuesto es distinto, pueden
derivarse conclusiones aplicables al presente supuesto.

Tras desgranar los principales fundamentos de hecho de la citada
sentencia, concluye la DGT que la restitucion del bien reivindicado como
consecuencia de la estimacidn judicial de una accidn reivindicatoria,
que, en el caso concreto, al tratarse de fincas afectadas por una
reparcelacion se traduce en la atribucién de fincas de resultado
(unidades de aprovechamiento urbanistico) que le hubieran
correspondido a la parte demandante como participe del proyecto de
compensacion, no suponen para la consultante la realizacion de una
entrega de bienes sujeta al IVA.

En este sentido, precisa la DGT que no se entendera realizada una
entrega de bienes a efectos del IVA en la medida en que la consultante
no puede transmitir la propiedad de unas fincas de las que en ningun
momento ostentd su titularidad sino que Unicamente las venia
poseyendo.
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Por tanto, dicha recuperaciéon de la posesién del bien reivindicado que se
derivaria de prosperar el ejercicio de la accion reivindicatoria por parte
de las demandantes, no implica la realizacidon de ninguna operacion
sujeta al Impuesto.

Por otro lado, sefala la DGT que las parcelas que van a ser restituidas a
la entidades demandantes han sufrido una serie de modificaciones
urbanisticas que se concretan en mejoras aprovechables para dichas
entidades demandantes.

Establece el mencionado Centro Directivo, en relacidén con el articulo 75
de la Directiva del IVA y el articulo 12 de la Ley del IVA, que la
transmisidon de estas mejoras que van a ser recibidas por las entidades
demandantes y que han sido promovidas y financiadas por la
consultante y forman parte de su patrimonio empresarial determina
para esta ultima la realizacion de una operacion sujeta al IVA.

Por ultimo, y en relacién con lo anterior, la DGT senala que tributara
como autoconsumo de servicios la transmisién de las mejoras a realizar
por la entidad consultante a titulo gratuito, siendo la base imponible de
dicha operacion el importe de los gastos de urbanizacién incurridos por
la consultante respecto de las fincas de resultado que debe restituir.

Americas

Law 27346, published in the Official Gazette on 27 December 2016, introduced
modifications to VAT, and also created new taxes on speculative derivative
instruments, gambling and on-line gambling.

Amendments to application of VAT reverse charge mechanism

For VAT purposes, previously, services rendered abroad and economically used in
Argentina were subject to tax under the reverse charge system. However, services
rendered locally by nonresidents and rentals/leases of goods located in Argentina
but owned by non-residents were not strictly under the reverse charge mechanism,
and in theory non-residents should have registered for VAT. In practice, some non-
residents did not register, and to mitigate the risk, local recipients/lessees applied
the reverse charge mechanism, even though this was strictly speaking not
applicable.
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From 1 January 2017, these situations will also fall within the application of the
reverse charge mechanism; the local service recipient or lessee, as well as potential
intermediaries or representatives involved in the transaction, acting in their own
name and on behalf of the non-resident, must pay the tax, and will receive a tax
credit for the paid amounts.

Gambling and online gambling

With respect to gambling, and with effect from 1 January 2017, a 0. 75% tax is
imposed on each bet, while a 2% tax is imposed on each bet for online gambling. In the
former case, the subject of the tax is the casino, while in the latter, the taxpayer is the
gambler, but credit card and other payment intermediaries must act as withholding
agents.

Update of excise taxes applied to carbonated beverages, beers and wines

The Institute for Rural Development has advised the latest update of excise taxes,
applied to carbonated beverages, beers and wines, according to articles 6 and 10 of Act
No. 5792 - excise taxes on cigarette and beverages consumption.

This update is performed on a quarterly basis, according to the consumer price index,
and it entered into force on 1 January 2017, as detailed below:

Excise tax (CRC per

a. Carbonated beverages and syrup for ¢6.348
carbonated beverages type 'post mix' )

b. Carbonated beverages and syrup for
carbonated beverages type 'post mix' for ¢2.604
micro and small enterprises

Excise tax (CRC per
Type of beverage alcohol unit)
a. Beer ¢0.445

b. Grape wine or fermented fruits ¢0.221

c. Fermented fruit wine (except grapes)
where the annual marketed production must ¢0.111
not exceed fifteen millions of alcohol units

Update on excise tax applied to beer Through resolution RES-IFAM-028-2016,
published in the Official Gazette No. 240 on 14 December 2016, the Institute of
Municipal Development and Assistance has provided the latest excise tax update,
applied to local production and imports of beer. The new decree entered into force
from 1 January 2017.
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This update is undertaken on a quarterly basis, according to the consumer price
index. Imports and sales are impacted. The changes are as follows:

Type of beverage Excise tax (CRC colones
per alcohol unit)

Beer ¢0.24754

Changes to customs tariff

The customs administration has advised that changes to the national customs tariff
entered into force on 1 January 2017. The national tariff schedule extended from 10 to
12 digits, due to changes applied by the Central American Integration System,
representing the adjustment of technological programs used for customs purposes and
changes in the codes used by importers and exporters.

Asia Pacific

Customs duty updates

Based on Notification No. 8750 MEF.AKR to the General Department of Taxation and
General Customs and Excise Department of Cambodia dated 17 October 2016 issued by
the Ministry of Economy and Finance, there has been an amendment to customs duty
and VAT rates by way of an incentive on tax state charge, meaning that the customs
duty and VAT will be borne by the state. This is in accordance with the ASEAN
Harmonized Tariff Nomenclature 2017 (AHTN 2017).

The notification was effective from 1 January 2017.
The goods impacted are as follows:

e Customs duty

- All kinds of seed and animal species certified by the competent authority.

e VAT on importation

- All kinds of seed and animal species certified by the competent authority
- Animal food and material for producing animal food

- Pharmaceutics certified by the competent authority

- Agricultural fertilizer certified by the competent authority

- Pesticides

- Pumping machines

- Dried machines for agriculture
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- Equipment for agriculture, horticulture, herbal methods for land
preparation and plantation

- Combine harvester-threshers, straw balers, grass mowers, machinery for
sorting or grading eggs, fruit or other agricultural produce

- Machinery and other equipment using in agriculture, horticultural,
forestry, poultry feeding, bee feeding, including growing machines using
mechanical means or using heat, poultry incubators and brooders

- Cleaning machines, sorting seed, seed or dried vegetables; machinery
using in agriculture for powder or reaction of seed or dried vegetables
besides machines used in farming

- Tractors and agricultural tractors
- Other products that have already received exemption.

e VAT on exportation

- Pellets or wood refraction, sawdust, wood pellets produce or process from
local trees such as acacia and eucalyptus trees

- Fisheries products from aquaculture.

In addition, based on Notification No. 8751 MEF. AKR to the General Customs and
Excise Department of Cambodia dated 17 October 2016, the tax authorities have
updated Annex 1 of Sub-decree No. 209 dated 31 December 2007 regarding the list
of prohibited and restricted goods which are consistent with the AHTN 2007, to be
consistent with AHTN 2017. The notification was effective from 1 January 2017.

The Royal Government of Cambodia issued Sub-Decree No. 210 ANKr.BK dated 6
October 2016 on changes to customs duty, specific tax and the VAT rate on
exported products, to be consistent with AHTN 2017.

The General Customs and Excise Department of Cambodia issued letter No. 2333
AKR dated 20 December 2016 to stop the importation of petroleum products via a
road route. This letter is effective from 1 January 2017.

The Ministry of Economic and Finance issued Notification No. 5479 MEF dated 6
October 2016 on a temporary change to the supervision fees for the machine scan
for export rice via containers as follows:

e USD 16 for containers from 40ft in size
e USD 10 for containers below 40ft in size.

This notification is effective from 1 November 2016 to 31 December 2018.
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VAT update

On 21 December 2016, China's Ministry of Finance (MOF) and State Administration
of Taxation (SAT) issued Caishui [2016] No. 140 (Circular 140) to clarify certain
VAT issues resulting from the VAT reform that became effective in 2016. In
particular, the tax treatment of industries such as financial services and real estate
required additional guidance. On 24 December, SAT issued a supplementary
circular (SAT Bulletin [2016] No. 86) that provides additional guidance on the
implementation of Circular 140.

Some of the highlights are as follows:
Financial services

o Interest (including income of the same, but called a different name, such as
principal-guaranteed return, fund usage fee, etc.) derived from the holding of
financial products is subject to VAT under the category 'loan services'.

o Clarification that a redemption of financial products (e.g. bonds) when they
mature is not a transfer of a financial product for VAT purposes, although a
taxpayer still should be subject to the 6% VAT for any interest income
derived from holding the financial product.

o VAT liability will arise when an interest payment becomes due. However, if
the interest is overdue for at least 90 days, interest accrued after the 90-day
period will be subject to VAT when it is actually received by qualified financial
enterprises (e.g. notably banks).

e Circular 140 provides that the asset manager of an asset management
product should be considered the VAT payer for the product.

e According to Circular 140, any losses incurred on the trading of financial
products during January to April 2016 (in which Business Tax, instead of
VAT, still applied) may be carried forward to offset the trading gains derived
during the period May to December 2016.

o Circular 140 confirms that finance leasing companies are allowed to deduct
certain items from their gross revenue for VAT purposes even though they
have not received approval for their establishment.

Real estate sector

e Circular 140 provides that the following new two items are deductible land
acquisition costs:

- Relocation compensation and initial land development fees paid to the
Government;

- 46 -



- Relocation compensation paid to other parties when the developer
acquires the land use right.

After a real estate developer pays the purchase price for a land use right to
the Government, the original developer often sets up a hew company to
assume the future development work. Circular 140 confirms that the new
project company may deduct the costs provided that certain conditions are
satisfied.

According to Bulletin 86, if the newly clarified deductible items have not yet
been deducted, taxpayers may start taking the deduction as from December
2016.

Bulletin 86 clarifies that the 'deemed sales' rule should not apply to a rent-
free period.

Miscellaneous

Circular 140 clarifies that the sale of takeaway food by restaurants should be
subject to VAT under the category 'catering services' (taxed at a rate of 6%).

Where a hotel or resort operator provides meeting venues and relevant
support services to conference events, Circular 140 clarifies that the operator
should be subject to VAT under the category 'convention and exhibition
services'.

Circular 140 provides that a general VAT payer may elect to adopt the
simplified taxation method at a 3% VAT collection rate for revenue derived
from education assistance services (e.g. services relating to assessment,
examination or college admissions).

Comment

The two circulars generally should be welcomed by businesses, as they clarify
certain typical industry-specific VAT issues that required clarification. Some
clarifications are favorable to taxpayers (e.g. the expansion of deductible land
acquisition costs and the inclusion of sales of takeaway food as catering services),
while some may increase the VAT compliance burden of certain taxpayers (e.g.
asset managers).

With the rollout of VAT to all sectors of the economy, undoubtedly more issues will
emerge and require clarification. The MOF and SAT are expected to issue more
guidance, therefore, affected companies are advised to continue to monitor
developments.
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Consumption tax update: 10% imposed on ultra-luxury motor vehicles

On 30 November 2016, China's Ministry of Finance (MOF) and the State
Administration of Taxation (SAT) jointly issued Caishui [2016] No. 129 (Circular
129), which imposes an extra 10% consumption tax on ultra-luxury motor vehicles.
Circular 129 took effect on 1 December 2016.

The main features of the Circular are as follows:
e Taxable item and tax rate

An ultra-luxury motor vehicle is defined as an automobile or a
small/medium-sized commercial bus whose VAT-exclusive retail price is CNY
1.3 million (approximately USD 187,000) or more. The new 10%
consumption tax is an 'additional' tax, because automobiles and
small/medium-sized commercial buses are already subject to a consumption
tax ranging from 1% to 40% when the vehicle is sold by a Chinese
manufacturer or imported into China.

e Taxpayers

Automobile retailers (both entities and individuals) that sell ultra-luxury
motor vehicles to consumers are liable to pay the 10% consumption tax.
Affected retailers must complete the required registration formalities and
submit consumption tax returns on a monthly basis as from 1 December
2016.

e Transitional rules

Sales contracts for ultra-luxury motor vehicles that were signed before 1
December 2016 but where the vehicles were not delivered to the consumer
until after 1 December will not attract the extra 10% consumption tax if the
contract was filed with the tax authorities on or before 7 December 2016.

Comment

Consumption tax reform is one of the key tax projects in China's 13th five-year
plan. Further changes to consumption tax policies can be expected in terms of the
scope of taxation, tax point, and tax rates.

The main aim of consumption tax is generally to tax high energy consuming goods,
high polluting goods and some luxury goods. The extra 10% consumption tax on
ultra-luxury vehicles reflects the Government's intention to guide 'rational purchases’,
adjust income levels and reduce energy consumption.

The new consumption tax rules became effective the day after the changes were
announced, giving taxpayers limited time to prepare for the changes. The extra
consumption tax will be an additional cost to automobile retailers, which will be
passed to end consumers, thus affecting the cost of vehicles. Affected companies,
therefore, should consider taking the following actions:
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e Review and adjust their China pricing strategy as soon as possible and make
appropriate communications to consumers and dealers; and

e Be prepared to comply with new consumption tax filing and payment
obligations. (Previously, consumption tax on cars was collected only at the
point of importation and production but, now, automobile retailers will need
to register with the tax authorities for consumption tax purposes and submit
consumption tax returns on a monthly basis.)

Customs update: Tariff policy for 2017 announced

The Tariff Commission of the State Council issued a Circular (Shuiweihui [2016] No.
31) on 19 December 2016 setting out China's tariff policy for 2017. The Circular,
which took effect from 1 January 2017, will bring both opportunities and challenges
for affected industries.

Main changes
1. Interim duty rate

The Government sets interim import and export duty rates to encourage imports or
restrict exports of certain products. Interim duty announcements are usually made
at the end of each year.

a. Interim export duty

For 2017, the export duty applies to 213 export commodities (mainly including
high-energy-consuming goods, high pollution goods and resource goods), 50 of
which are applicable to interim export duty at the zero rate.

b. Interim import duty

For 2017, the range and rate of most favored nation (MFN) duty rates have been
adjusted. In comparison with 2016:

e From 1 January 2017, the interim import duty applies to 822 import
commodities. However, as the import duty of ITrelated goods is to be
removed, the import commodities subject to the interim import duty will be
reduced to 805 accordingly from 1 July 2017.

e 32 items are newly added or further decreased for interim import duty, which
mainly cover the following three categories of goods:

- Advanced equipment and key parts (e.g. sorting equipment for integrated
circuit devices);

- Daily necessities and culture consumer goods (e.g. tuna);

- Bulk pharmaceutical chemicals (e.g. acarbose for curing diabetes).
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2. Conventional duty rates

Conventional duty rates, which generally are more favorable than MFN duty rates,
apply to commodities originating from countries or regions that have concluded a
free trade agreement (FTA) with China. Amongst the 15 FTAs China has in place
with 25 countries or regions:

e The conventional duty rates of certain items under 10 FTAs (e.g. Iceland,
Korea, Switzerland, CEPA, etc.) will further decrease.

e The conventional duty rates of the items under the other five FTAs (with e.g.
Singapore, ASEAN, Chile, ECFA, etc.) will remain the same.

3. Revisions to import and export tariff codes

Several new items are added to the 2017 tariff codes, as a result of which the
number of import and export tariff codes for 2017 will increase from 8,294 to
8,547.

Comment

As noted above, interim export duty rates are expected to be future adjusted in
2017 for specific commodities, so companies in affected industries should closely
monitor developments and take steps to prepare for potential financial impacts and
the need to make changes to pricing/tax-related contractual arrangements.

Certain industries that are encouraged under the national policy may want to
consider recommending to the Government that interim rates be applied in their
sectors.

Companies engaged in import and export activities should revisit the adopted
classification in a timely manner and apply for customs pre-classification, where
necessary, to manage the risks of noncompliance with the current classification of
import/export commodities.

Companies also should monitor the conventional duty rates under FTAs and review
their supply chain to identify opportunities to enjoy more preferential duty rates.

Environmental protection tax

The Environmental Protection Tax Law of the People's Republic of China, which was
adopted at the 25th Session of the Standing Committee of the 12th National
People's Congress of the People's Republic of China on 25 December 2016, will take
effect on 1 January 2018.

The promulgation of the Environmental Protection Tax Law is expected to have a
profound and far-reaching effect on environmental protection in the country and
the overall tax system in China.
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Highlights

Taxpayers

Enterprises, entities, other producers and operators that directly emit taxable
pollutants into the environment within the territory and other sea areas
under the jurisdiction of the People's Republic of China are taxpayers of the
environmental protection tax.

Taxable pollutants

Taxable pollutants specifically refer to atmospheric and water pollutants,
solid waste and noise specified in the Table of Taxable Items and the Rate of
the Environmental Protection Tax and the Table of Taxable Pollutants and
Equivalent Values attached to the Environmental Protection Tax Law.

Taxable items and rate

The Table of Taxable Items and the Rate of the Environmental Protection Tax
attached to the law specifies taxable items, as well as the applicable tax rate.
There are four categories of taxable items, namely, atmospheric pollutants,
water pollutants, solid waste and noise, which will be taxed as follows:

- Taxable atmospheric pollutants will be taxed at RMB 1.2 to RMB 12 per
pollution equivalent;

- Taxable water pollutants will be taxed at RMB 1.4 to RMB 14 per pollution
equivalent;

- Taxable solid waste will be taxed at RMB 5 to RMB 1,000 per ton by type;

- Taxable noise will be taxed at RMB 350 to RMB 11,200 per month based
on the noise level.

Tax base and calculation of tax payable

The Environmental Protection Tax Law clarifies that the tax base of
atmospheric and water pollutants will be determined by the pollution
equivalent number converted from the pollutant emission amount. The tax
base of solid waste will be determined by the solid waste emission amount.
The tax base of noise will be determined by the decibels exceeding the limit
imposed by the state.

Tax reduction and exemption

The Environmental Protection Tax Law stipulates several circumstances that
can be temporarily exempt from the tax (e.g. agricultural production, motor
vehicles, vessels, aircraft and other mobile pollution sources). In addition,
where the concentration value of the taxable atmospheric or water pollutants
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emitted by taxpayers is lower than the nationally and locally stipulated
pollutant emission standards by 30%, only 75% of the environmental
protection tax will be payable; and where it is lower than such standards by
50%, only 50% will be payable.

Tax administration

Taxpayers will pay environmental protection tax to the competent tax
authorities where the taxable pollutants are emitted. Environmental
protection tax generally will be calculated on a monthly basis and settled on
a quarterly basis.

The tax authorities will compare the data in tax returns with data from the
competent environmental protection authorities; any inconsistency identified
will be submitted to the environmental protection authorities for further
review.

Comment

Pollutant emission costs continue to increase

Since the issuance of the Administrative Regulations on the Collection and
Use of Pollutant Charges promulgated in 2003 and the Administrative
Measures for the Pollutant Emission Charge Collection Standards, the
pollutant emission charge rates have been significantly increased. The
environmental protection tax reflects this trend by setting the upper limits for
the tax rates at ten times the lowest charge rates, which are also the lowest
tax rates. Therefore, it can be expected that pollutant emission costs likely
will continue to increase and polluters will have to pay a higher price.

Pollution control effects are yet to be seen

Overall, the full play of the Environmental Protection Tax Law to reduce
pollutant emissions will require the joint efforts of tax, environmental
protection and other government authorities to establish an effective and
more robust monitoring mechanism. There is a one-year gap between the
adoption and implementation of the Environmental Protection

Tax Law, which will give the authorities time to develop and promulgate
detailed rules for pollutant emission monitoring and tax administration.
Affected companies should closely monitor future developments.

Industrial upgrading may be expected

With the implementation of the environmental protection tax, enterprises'
pollutant emission costs are bound to increase as the tax rates may rise and
tax administration intensifies, thus inevitably affecting profits. To address
these challenges, enterprises may decide to accelerate industrial upgrading
and reduce pollutant emissions to boost their reputations and achieve
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competitive cost advantages. Meanwhile, manufacturers of environment-
friendly equipment, providers of environmental protection technologies, and
suppliers of online monitoring equipment for environmental protection are
expected to benefit from the new law and gain more opportunities for future
development.

GST now to be rolled out from 1 July 2017 - Union Finance Minister

Significant progress has been made on the GST front in the meetings of the GST
Council held in the months of December and January (held on 2 and 3 December 2016,
11 December 2016, 22 and 23 December 2016, 3 and 4 January 2017, and 16 January
2017).

The GST Council reached consensus on most provisions of the Integrated Goods and
Services Tax (IGST), Central Goods and Services Tax (CGST) and State Goods and
Services Tax (SGST) (except for a few open areas) and they have been sent to the
Ministry of Law for review. A 'rates committee' has also been formed, which will be
working concurrently to finalize the rate schedule, which will be considered by the
Council. The Council also came to a decision on cross-empowerment and the dual
control issue of GST.

A draft compensation law, approved by the GST Council, has been published in the
public domain, covering the issue of compensation to states due to the implementation
of GST. The Council also discussed various sources to fund the compensation for the
states.

However, there was a broad view that 1 July appears to be a more realistic date for the
rollout of GST. The drafts of legislation will be taken up for approval in the next GST
meeting to be held on 18 February 2017.

Revised enrolment schedule released by GST Network

The Goods and Services Tax Network has released a revised enrolment schedule for
enrolment of existing taxpayers registered under VAT, central excise and service
tax laws for GST.

Key highlights of the revised schedule are as follows:

e Enrolment of taxpayers registered under the Central Excise Act but not under
state VAT began from 7 January 2017.

e Enrolment of taxpayers registered under service tax laws that are not
registered under state VAT began from 25 January 2017.

e Enrolment for new registrations under VAT/service tax/excise after January
2016 will begin from 1 February 2017.
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Additionally, the Central Board of Excise and Customs has issued a communication
including a Step by Step Guide for Assessees for smooth migration from the
existing regime to GST.

Issuance of invoice without digital signature for foreign OIDAR service
providers

With the recent amendment to the service tax rules for foreign service providers
rendering Online Information and Database Access or Retrieval (OIDAR) services to
customers in India, in order to facilitate trade, the Government has provided a facility
for the issuance of electronic invoices without authentication by such foreign service
providers.

In view of the above, a foreign service provider providing OIDAR services on a B2C
basis and liable to pay service tax on the supply of such services may issue an
electronic invoice without authenticating it by means of a digital signature for a period
up to 31 January 2017.

Integration of Indian Customs and Central Excise Tariff with WCO HSN
classifications from 1 January 2017

The World Customs Organization (WCO) Harmonized System Nomenclature (HSN) has
been amended from the 2012 version to the 2017 version. The 2017 version contains
233 sets of amendments capturing various sectors and is effective from 1 January
2017.

In view of the above, Indian customs tariffs should be integrated with WCO HSN
classifications. Accordingly, while filing customs declarations for goods to be imported
or exported from 1 January 2017, importers, exporters and customs house agents
should ensure that the classification of goods is in accordance with the HSN 2017
version.

Court judgment on application of entry tax in Uttar Pradesh

In a recent judgment of the Allahabad High Court wherein a logistics company (the
petitioner) has filed a writ petition challenging the levy of entry tax on e-commerce,
the Court has granted interim relief to the petitioner, and held that the levy of entry
tax on ecommerce is prima facie unconstitutional as the state legislature has no
authority to levy such a tax post constitutional amendment.

By virtue of amendment to the Constitution of India, effective from 8 September
2016, the provisions enabling the state to levy tax on the entry of goods into a local
area has been removed. Further, the laws that exist prior to the above amendment
are saved for a period of one year.
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The Court has observed that the amendment introduced by the Uttar Pradesh state
on 16 September 2016 in respect of levying tax on the entry of goods purchased
via online purchase or e-commerce in the local area is beyond the authority of the
state legislature, as it results in the levy of tax ex facie which did not exist under
the previous Act, and, therefore, could not be introduced by way of amendment.

The Court also held that in order to secure the interest of the state, the petitioner
must furnish a bank guarantee to the satisfaction of the authorities concerned.

This is the first significant ruling following the constitutional amendment for GST
indicating that no new levy can be imposed by the state/central Government post
deletion of taxation powers. The final order of the High Court in this regard is
awaited.

Revision of regulation on exemption from VAT and LGST on imported goods

The Government prohibits any imported goods on which the import duty, VAT and
Luxury Goods Sales Tax (LGST) has been exempted from being transferred or used
not in accordance with the intended purpose. Based on the parties concerned and
the use of the goods, 20 types of goods are now included in the exemption list- two
categories of goods were added by regulation with effect from 20 January 2017.

If, within a period of four years from their entry, these goods are used for other
than their designated purpose, the Ministry of Finance will impose the applicable
customs duty and taxes.

Any subsequent payment of VAT and/or LGST on goods found to have been used
not in accordance with the intended purpose will not be creditable as input VAT and
will also be subject to an administrative penalty of 2% per month.

Amendments to GST orders with effect from 1 January 2017

The Ministry of Finance has made some key amendments to the GST and related
regulations, which took effect from 1 January 2017.

Some of the most significant amendments which could have an impact on businesses in
Malaysia are as follows:

e An important amendment is the deletion of Regulation 42, which deals with
input tax in respect of the supply of land for general use. By virtue of this
amendment, input tax credit (ITC) is no longer claimable in respect of the
supply of land for general use. This could result in an increase in the cost of
the supply of land for general use.
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A transitional provision has been introduced with some conditions to be
fulfilled for claiming the ITC relating to the exempt supply of land for general
use. The ITC in respect of the exempt supply of land for general use was
previously allowed by virtue of Regulation 42.

Regulation 47 is amended to resolve the ambiguity with respect to the
availability of Deemed Input Tax Credit (DITC) to insurers on cash payments
made by them on any supply where ITC is disallowed. This amendment
makes it clear that DITC is not available to insurers on cash payments under
a policy that relates to expenses blocked from ITC (e.g. medical expenses).

Regulations 82 and 84 have been amended to enable tourists to claim a
refund of GST paid on liquor, tobacco and tobacco-related products, which
was previously not allowed. Also, the Langkawi International Airport has been
included as an approved airport for the Tourist Refund Scheme.

Note: GST is to be levied on the supply of wine, spirits, beer, malt liquor,
tobacco and tobacco products within and between free zones.

Another amendment has been notified with respect to goods sent to
designated areas for repairs or reprocessing and subsequently sent back to
the customs area without charging GST. There was no time limit prescribed
for the return of these goods. However, now the law has been amended to
ensure that these goods are returned within six months from the date of
sending them to designated areas for repairs or reprocessing, as the case
may be.

In line with the above, a timeframe of six months has been prescribed for re-
export of goods from the date of their import.

Item 33 of the first schedule is amended to enable operators of duty free
shops to GST relief on the purchase of alcohol and tobacco products
purchased and removed from Free Zones.

Item 36 of the first schedule is amended to enable operators of public and
private warehouses in designated areas to GST relief on alcohol and tobacco
products purchased and removed from Free Zones.

There is an important amendment with respect to the deletion of item 2 of
the second schedule which dealt with the supply of land by a developer or
land owner to the Government or local authority for the purpose of public
amenities/public utilities. By virtue of this deletion, in future, the developer
or land owner would not be required to charge GST on such out of scope
supplies. However, it would mean ITC in relation to such out of scope
supplies would potentially not be claimable.
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e A new transitional provision has been introduced under which any input tax
incurred by any developer or owner of land in relation to the supply of land to
the Federal Government, a state Government, a local authority or any other
person after the effective date of this amendment (i.e. on or after 1 January
2017) for the purpose of public amenities/public utilities whether for a
nominal consideration or not is claimable subject to the conditions mentioned
therein.

Revised changes to Certificate of Non-Manipulation

With effect from 5 January 2017, Customs will implement revised requirements,
formats and application procedures for the Certificate of Non-Manipulation (CNM).
There will be a transition period (up to March 2017) for companies to adapt to the
revised changes.

The key changes are summarized as follows:

e The period of transshipment/storage of consignment must not exceed three
months, unless otherwise specified by the respective Free Trade Agreement
(FTA).

e An application for CNM must be submitted to Customs before the
consignment is exported from Singapore.

e An application for CNM will no longer require a Letter of Appointment (issued
by the principal party) and Declaration Letter (issued by the appointed
Declaring Agent) as supporting documents.

e All CNM applications must submitted electronically; Customs will no longer
accept manual applications (walk-in submissions).

Companies currently utilizing or intending to utilize CNMs in their FTA distribution
model(s) should be aware of the revised changes and the transition period.

EMEA

European Commission consultations

The European Commission has published three consultations following last April's
'Action Plan on VAT'. Amongst other things, these ask for comments on possible
short-term improvements with respect to cross-border B2B supplies, in light of the
move from an origin-based to a destination-based VAT system; potential
fluctuations in VAT rates as the requirement for rate convergence recedes; and a
proposed simplification of special rules for SMEs.
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See:

e Public consultation on the reform of VAT rates;

e Public consultation on the Definitive VAT system for Business to Business
(B2B) intra-EU transactions on goods;

e Public consultation on the special scheme for small enterprises under the VAT
Directive.

European Commission proposal for a generalized reverse charge
mechanism

On 21 December 2016, the European Commission proposed a temporary and
optional generalized domestic reverse charge mechanism. The proposal is part of
the Commission's fight against VAT fraud, for which it set out measures in its
'‘Action Plan on VAT' of 7 April 2016. Pending the definitive VAT regime's
implementation, this amendment to the EU Principal VAT Directive would allow
Member States particularly affected by VAT fraud to take temporary measures
whereby VAT on domestic B2B supplies of goods and/or services would be due by
the recipient instead of the supplier.

Current VAT regime for supplies of goods and services

VAT law provides that the supplier of goods or services supplied domestically is
liable for VAT payment. In other words, when the supplier makes the supply, the
supplier must apply VAT to the supply, then charge it to and collect it from the
customer. The supplier will include the VAT payable to the supplier in the VAT
return, leading to the balance of output VAT minus input VAT being paid to the
state.

This general principle that the supplier is liable to VAT payment on domestic
supplies of goods or services is subject to some exceptions, most notably, where
these supplies are made by a non-established supplier. This option is included in
Article 194 of the Principal VAT Directive.

VAT gap caused by carousel fraud

Ill-intended traders can collect VAT from their customers and not pay it to the
state. In carrousel fraud, traders make use of the fact that their intra-Community
purchase is not subject to VAT (exempt as an intra-Community supply) to on-sell
the same goods domestically with VAT.

Optional and temporary generalized reverse charge mechanism

The EU Commission proposal to amend the Principal VAT Directive allows Member
States to temporarily (until 30 June 2022) apply a generalized reverse charge
mechanism (GRCM) on domestic supplies of goods and services. It constitutes an
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urgent and specific measure as well as a fundamental exception to the currently
applicable system, where a supply in each stage of the supply chain is in principle
taxed, and the payment of VAT to the state is thus fractioned.

A generalized reverse charge mechanism removes the VAT payment liability from
the supplier and shifts it to the customer. Since the customer is liable to VAT
payment, the customer does not need to pay it to the supplier. Consequently, the
supplier cannot collect the VAT and disappear without complying with VAT
obligations.

However, the Member State needs to meet certain conditions if it wishes to
introduce the GRCM. Namely, the territory concerned needs to be confronted with a
strong increase in VAT fraud or the absence of an administrative capacity to tackle
this fraud.

This is measured by the size of the VAT gap within the Member State, a gap
expressed as a percentage of the VAT total tax liability, which should be at least 5
percentage points above the Community median VAT gap. According to the most
recent numbers from 2014, the Community median VAT gap is 10.40%.

As such, Member States with a VAT gap exceeding 15.40% would qualify for the
GRCM. According to these same figures, 11 Member States would qualify: Bulgaria,
the Czech Republic, Greece, Italy, Latvia, Lithuania, Hungary, Malta, Poland,
Romania and Slovakia.

Within its total VAT gap, the Member State also needs to have a carousel fraud
level of more than 25%. Furthermore, it needs to establish that other control
measures are not sufficient to combat carousel fraud on its territory.

The GRCM applies to all supply of goods and services above a threshold of EUR
10,000 per invoice. Specific electronic reporting obligations are then introduced
together with the GRCM.

Neighboring Member States are also able to apply the GRCM, as they are exposed
to fraud from adjacent territories.

The GRCM's application would be subject to authorization by the European
Commission. The European Commission will decide on the authorization within a
maximum three-month period after receiving all information. The Commission can
also repeal that authorization.

Although this amendment has not been adopted yet, when it receives unanimous
approval from the Council of the European Union, it will enter into force without
delay. It will be interesting to see which Member States will be first to adopt the
rule and which will follow.
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For businesses, there will be additional specific reporting in Member States that
have adopted the GRCM, and local adaptations of systems to comply with the
GRCM. Since the precise scope and functioning of the GRCM will be defined at
national level, this temporary regime may trigger significant costs in monitoring
and implementing changes for businesses active in multiple Member States.

VAT treatment of private use of business assets

The tax authorities have, with reference to guidelines from the European
Commission, issued a draft binding instruction changing the treatment of VAT on a
business's own assets that are used for both business and private purposes.

The tax authorities have stated that, in future, private use is to be considered a
VAT taxable supply and the business must account for VAT on the self-supply. A
business fully subject to VAT would deduct 100% of the input VAT when purchasing
the goods, even though the goods will be used for both business and private
purposes. This will apply, for example, to the purchase of mobile phones that
employees can also use privately.

If the draft binding instruction is implemented, this change in practice means that
businesses will no longer estimate a partial input VAT deduction percentage but
instead the business assets will be subject to VAT on self-supply.

Customs guarantee scheme

The customs authorities (SKAT) have previously launched a general guarantee
scheme as an alternative to an individual guarantee. This scheme is voluntary and
works like an insurance scheme, whereby the economic operator pays a
contribution to the scheme. If payments must subsequently be made to cover a
customs debt, the amount is taken from the guarantee scheme.

The fee differs depending on whether it covers an actual or a potential customs
debt. The fees concluded by SKAT for 2017 are as follows:

e The fee for an actual customs debt is 3.5% of the actual customs duty
amount payable.

e The fee for potential debt is DKK 10 per customs declaration.

The new fees apply from 1 March 2017.

The election to join the scheme has to be made prior to the import/export and is
made on an annual basis.
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Reverse charge mechanism for import VAT

Under the new regime applicable as from 1 January 2017, a reverse charge
mechanism will be in force in respect of import VAT, provided the importer has
obtained advance agreement from the customs authorities.

EU-based companies must meet four conditions for such agreement. EU operators
benefiting from Authorized Economic Operator (AEO) status are deemed to fulfil
these conditions, however they must still file an application.

Companies established outside the EU must appoint a customs representative with
AEO status to be eligible for the regime (in practice, all customs representatives will
have AEO status).

VAT deductibility on fuel purchases by companies

VAT will become deductible on fuel used for vehicles and machines excluded from
the right to deduct and leased vehicles when the lessee cannot deduct the VAT
relating to this rental, apart from fuels used for certain testing. This deduction is
being progressively implemented up to 10% as of 1 January 2017, 20% as of 1
January 2018, to incrementally reach 80% as of 1 January 2021.

Regarding fuels used for other than the aforementioned vehicles, VAT will be
deductible up to 20% as of 1 January 2018 in order to incrementally become
entirely deductible as of 1 January 2022.

VAT rates

From 1 January to 31 December, 2017, the 5.5% VAT rate will apply to AIDS self-
testing devices.

As of 1 January 2017, the same reduced rate (5.5%) applies to some specific
operations relating to social housing.

On-site audit procedure for VAT refund claims

From 1 January 2017 a new audit procedure allows tax inspectors to check material
items of VAT refunds and to consult accounting books and documents, including
supporting documents relating to VAT refund claims.

The refund or rejection decision should occur within 60 days of the date of the first
on-site intervention or no later than four months of the notification of the on-site
instruction notice.

The request will be denied within two months of the notice notification if it is
impossible to perform the on-site audit.
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This new procedure does not technically qualify as a full-fledged tax audit as it lacks
habitual taxpayers' guarantees. At the end, or during, this on-site audit procedure,
the tax authorities can launch a regular tax audit procedure - with all attached
taxpayers' guarantees.

Third-party seizures as part of tax inspections

The 2017 Finance Law required customers recovering VAT to report, on-time
through electronic filing, all purchases of goods for which the amount exceeded a
certain threshold. As they were declared unconstitutional, these provisions were
ultimately removed.

However, the Treasury may still carry out a third-party seizure as part of
unannounced tax inspections based on breaches to the invoicing regulations (article
L 80 F of the French tax procedure code). These provisions apply when:

(i) VAT relating to a supply of goods will have become due before the end of the
period corresponding to the obligation to submit the VAT return,

(ii) The amount of VAT due as of the date of the reassessment notice as regards
the period comprised in the next VAT return exceeds the output VAT amount
reported on the invoices issued in the twelve months prior to delivery, and

(iii) When the circumstances may threaten tax collection.

This measure applies to transactions which will occur on or after 1 January 2018.
The original purchases reporting obligation has been removed; this is welcome, as
the obligation increased companies' compliance obligations without any certainty as
regards the utilization of the information by the tax authorities.

Customs procedures from 1 January 2017
Late interest on import VAT now applies at a rate of 4.8% per year.

Customs procedures used to be subject to very few restrictions. As from 1 January
2017, customs controls will be more in line with tax procedures through the
revision of some customs procedure rules. For example, the 'right to be heard' has
been extended and a new preliminary appeal procedure before Customs has been
introduced.

Salary tax exemption regarding salaries paid to expatriates

Remuneration falling within the scope of the expatriates regime (article 155 B of
the French Tax Code) and paid to persons who started working in France as of 6
July 2016, will be salary tax exempt. This exemption applies to the salary tax due
based on remunerations paid as of 1 January 2017.
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The same conditions will apply to this salary tax exemption as to the expatriates
regime regarding tax domicile and duration, that is, it will apply until 31 December
of the 8" calendar year following the taking-up of office in France.

Credit tax on salary tax

Following the French CICE (tax credit for competitiveness and employment), a credit
tax on salary tax has been introduced for certain non-profit organizations. It is based
on remuneration included in the basis for the calculation of the salary tax and not
exceeding 2.5 times the amount of the French minimum wage (SMIC). It will apply to
the salary tax due based on remunerations paid as from 1 January 2017.

The credit tax rate is 4% and it can be carried over up to three years before being
reimbursed to the taxpayer if appropriate.

The following non-profit organizations will benefit from this regime: associations
governed by the 1901 Law, foundations recognized as being in the public interest,
cancer centers, professional unions and specific health mutual.

Social Security and Solidarity Contribution (C3S)

The C3S is based on the total revenue of a company of the previous year at a rate of
0.13% + 0.03% (additional contribution).

The Government scheduled its progressive removal over three years, through some
deduction measures initiated in 2014. However, the announced removal has been
abandoned.

In 2017, a new additional contribution is to be introduced, impacting companies whose
total revenue is greater than or equal to EUR 1 billion. The rate amounts to 0.04% of
the total revenue of the company and is non-exclusive of the actual additional
contribution mentioned above. The new additional contribution follows the same
practical conditions as the C3S. However, it is based on the total revenue of the
company of the year over which it is due (current year).

A 90% payment must be made on 15 December at the latest, and is imputable to the
next C3S due in May of the following year.

In practice, the first payment regarding this new additional contribution will be payable
at the latest on 15 December 2017, therefore impacting 2017 cashflow.

Court rules on correction of invoices with retroactive effect

In a landmark decision (VR 25/16) issued on 20 October 2016, Germany's Federal
Fiscal Court (BFH) followed the reasoning of the Court of Justice of the European
Union (CJEU) in its 15 September 2016 decision in the Senatex case, and held that
the correction of an invoice issued by an entrepreneur for a service rendered has
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retroactive effect from the point in time when the invoice originally was issued.
Additionally, the BFH addressed in detail the minimum requirements that an invoice
must meet to be able to be corrected, and the time limit for such corrections.

The taxpayer in the case had deducted input VAT on the basis of invoices that the
local tax authorities found to be improper because, in their view, the specifications
regarding the relevant services were not in the proper format. Thus, the local tax
authorities denied the input VAT deduction. After unsuccessfully appealing the
denial in an internal appeals procedure with the tax authorities, the taxpayer
presented corrected invoices to the lower fiscal court in the course of subsequent
court proceedings. The lower fiscal court disallowed the corrected invoices because
the invoices did not have retroactive effect from the date the invoices originally
were issued.

On appeal to the BFH, the BFH held that an entrepreneur generally cannot be
denied an input VAT deduction, even if an invoice is formally incorrect. Thus, in
accordance with the current case law of the CIJEU, the existence of a correct invoice
is a formal requirement but not a substantive condition for the right to deduct input
VAT. The BFH determined that if the relevant invoice is corrected by the end of the
trial before the lower fiscal court, the correction will have retroactive effect from the
date the invoice originally was issued, and must be taken into account for the
purposes of the right to deduct input VAT. However, not all invoices can be
corrected, according to the BFH. Invoices that are required to be taken into account
for VAT purposes must include information relating to the invoicing party, the
invoice recipient, specifications of the services rendered and the payment, and the
amount of VAT must be separately stated. To be able to be corrected, an invoice
must show sufficient information on these items to be considered not so
indeterminate, incomplete or obviously false that the invoice is deemed to be
missing information.

Comment

The Court's dicta regarding the minimum requirements for an invoice to be able to
be corrected and the time limit for correcting an invoice is as important as its
determination of the retroactive effect of the invoice correction, which may lead to
the remission of interest assessed for the period between the issuance of the
original invoice and the date it was corrected.

Companies that have paid interest in similar cases in the past should examine
whether they have a claim for reimbursement or whether the assessment of
interest still may be challenged.

Companies that were denied an input VAT deduction due to purchase invoices that
were formally incorrect, that were assessed related interest and that filed a formal
appeal against the assessment nhow may refer to the case law of both the BFH and
the CJEU to support their position. It is likely that the tax authorities may place less
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emphasis on the existence of formally correct invoices when conducting audits in
future, since the correction of invoices may have retroactive effect and interest no
longer may be levied on subsequent payments merely because an invoice is
formally incorrect.

Even though the BFH's decision is favorable for taxpayers and ultimately will
support their position in many cases, companies should not fail to examine whether
the relevant purchase invoices need to be corrected - the legal requirements with
respect to an invoice have not been reduced. Therefore, an input VAT deduction on
the basis of an incorrect invoice still may be denied, regardless of the possibility
that it may be corrected with retroactive effect.

Gulf Cooperation Council
The six GCC countries have now signed the VAT Treaty

Following the announcement that Saudi Arabia has provided its final approval on 30
January 2017 with regards to the implementation of VAT in the Gulf Cooperation
Council (GCC), the Bahrain Minister of Finance Shaikh Ahmed bin Mohamed Al
Khalifa has confirmed that Bahrain also signed the GCC's unified VAT agreement on
1 February 2017.

It is understood that the six GCC countries have now all signed the VAT agreement
paving the way for VAT introduction across the GCC in 2018. The next steps are for
local implementing laws to be agreed in each country.

Businesses with operations in the GCC countries of Bahrain, Kuwait, Oman, Qatar,
Saudi Arabia and the United Arab Emirates will be impacted; this is a fundamental
change to business operations in a region with little history of taxation. It is
therefore crucial that businesses begin preparations to ensure compliance with the
VAT law by 2018 if they have not done so already.

KSA Budget 2020- VAT and excise tax to be implemented

The implementation of both VAT and excise tax in the Kingdom of Saudi Arabia
(KSA) was announced in its Fiscal Balance Program: Budget 2020 publication
(Budget 2020), and forms an integral part of the KSA's ongoing effort to increase
non-oil revenues. These 'revenue levers' are to be implemented from 2017
onwards.

The six member states of the GCC, which includes KSA, agreed in December 2015
to impose VAT at the rate 5%. The KSA Ministry of Finance subsequently signed the
VAT agreement for the GCC on December 2016, although the agreement is yet to
be published. As stated in Budget 2020, VAT is expected to be implemented in KSA
in the first quarter of 2018. Although likely to be broad based, it is expected that
several basic items, such as meat and poultry, are to be exempted.
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Excise tax is also expected to be implemented on certain 'harmful products' to
disincentivize consumption. In December 2015, the GCC agreed to impose a value
based 50% excise tax on soft drinks and a 100% tax on tobacco and energy drinks.
Again, the KSA Ministry of Finance signed the excise agreement for the GCC in
December 2016, although the agreement is yet to be published. Following Budget
2020, excise tax is expected to be implemented in the second quarter of 2017.
Currently the scope of the tax is under review, but may include snacks and drinks
with a high sugar content which may contribute to the high prevalence of obesity
and diabetes within the KSA.

KSA customs duties

The KSA has increased the customs duty rate applied to a wide range of popular
products from between 0% or 5% to rates which may reach 25%.

The KSA issued a resolution in 2008 to reduce the customs duty rates on certain
highly consumed products in an effort to reduce the financial burden on the
consumer. Duty rates were reduced to 0% or 5%. This resolution was intended to
be applied for a limited period of time, although was periodically extended.

It is understood that in an effort to generate non-oil revenue and achieve fiscal
balance by 2020, the Government has elected to lift the subsidies which were
previously applied to certain products, resulting in the reversion to a higher rate of
customs duty which may reach 25%. It is understood that these rates are effective
as of 2 January 2017, and impacted businesses are currently requested to pay the
increased duty rate prior to clearance of shipments at KSA borders. No formal
announcement has been published at this time.

UAE sets up Federal Tax Authority

The United Arab Emirates is now a step closer to the implementation of VAT with
the issuance of a decree establishing the UAE's Federal Tax Authority (FTA) by UAE
President Sheikh Khalifa Bin Zayed AI Nahyan. The decree comes into effect 90
days from publication in the Official Gazette, which was on 29 September 2016.

The FTA will be responsible for the management, collection and implementation of
federal taxes, including the issuance of guidelines to taxpayers. It will also be
empowered to undertake tax-related inspections, reviews and audits and will be
responsible for implementing mechanisms for settling disputes between taxpayers
and the FTA.

The FTA will coordinate with the federal government, UAE governments and
taxpayers on all tax matters and will represent the UAE in regional and international
meetings and conferences concerning taxation.

The decree also stipulates that federal tax revenues and penalties collected by the
FTA will be deposited in an independent account pending their distribution to the
federal and local governments, although the mechanism of distribution is yet to be
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set by a resolution issued by the Cabinet. This will be based on recommendations
by the minister and through an agreement between the federal and local
governments.

Review of VAT amendments for fiscal year 2017

In light of the recent legislative changes that already apply for the fiscal year 2017,
below is an update of the new/revoked VAT obligations and relevant deadlines:

FY2016 VAT return: New deadline for final submission to the tax
authorities (28 February 2017). The new form available on the official
website of the tax authorities includes the new 'VG' section to be filled in, for
the offsetting procedure between the VAT credit and debt positions related to
single companies of the same group; this new section will replace the
previous 'IVA26' form that will no longer be submitted.

Quarterly communication of invoices and customs bills: New reporting
obligation from FY20 17, on a quarterly basis (within the 2nd month following
the last month of each quarter, except for some derogative measures
applicable in the start-up period covering only the first six months of 2017).

Quarterly communication of VAT calculations: New reporting obligation
from FY2017, on a quarterly basis (within the 2nd month following the last
month of each quarter).

Letter of intent: New form approved by the tax authorities on 2 December
2016. The new form will no longer include the field related to the validity
time period; with Resolution n® 120/E (dated 22 December 2016), the tax
authorities have also clarified that the new form will be mandatory from 1
March 2017, while the previous form will be still available until this date.

Removal of Intrastat obligations for EU acquisitions: As confirmed by
the Customs authorities, with note n°® 244/RU (dated 10 January 2017), the
form for EU acquisitions (INTRA-2 form) has been deleted. EU acquisitions for
the December/IV quarter 2016 had to be declared for Intrastat purposes, by
25 January 2017.

Removal of annual Spesometro communication: The FY2016
Spesometro communication will be the last one to be submitted on a yearly
basis, by 10 April 2017 (for monthly taxpayers) and 20 April 2017 (for
quarterly taxpayers).

Removal of the annual VAT communication from FY2016.

Removal of the annual 'black list' from FY2016.

-67 -



VAT treatment of bunkering of petroleum products

With Ruling No 1/E of 9 January 2017, the tax authorities clarified the VAT
treatment of supplies of fuel carried out on board of ships (i.e. so called
'bunkering') in the light of the Union Customs Code in force from 1 May 2016.

The case analyzed by the authorities was (as in the Court of Justice of the European
Union case Fast Bunkering Klaipeda) of a ship requiring fuel, where:

e Its owner contacts for this purpose an intermediary and indicates to the
intermediary the relevant information;

e The intermediary thus chooses a supplier and orders the fuel to be delivered
on board of the ship;

e Two transfers of the fuel's ownership take place (i.e. the first one to the
intermediary, and the second one to the ship's owner with direct delivery
carried out by the petrol company on the ship's tank).

In this respect the authorities outlined that in the light of the UCC, the bunkering
will not be considered an export for customs purposes from 1 May 2016, affirming
that goods supplied within a bunkering will also not be considered exported for VAT
purposes from that date.

Revoking previous clarifications issued with Resolution n. 101/E dated 2002 on the
same matter, the authorities concluded that both the above transfers of the fuel's
ownership can be treated as zero-rated transactions for VAT purposes, according to
art. 8-bis, par. 1, let. d) of the Italian VAT law, which refers to transactions
assimilated to exports (rather than according to art. 8, which refers to export
transactions, as previously applied).

In the conclusion of the ruling the authorities recognized that, due to the objective
uncertainty conditions, no penalties are applicable for the VAT treatment applied in
the past according to the abovementioned previous Resolution.

Excise duty update

Annual returns of the consumption of electricity and natural gas for the year 2016
must be electronically submitted to the Customs and Monopoly Agency by 31 March
2017. In this respect, the Agency has published the relevant forms and completion
guidelines.

Furthermore, the Agency's Director issued on 27 December 2016 Decision No
125237/RU to postpone to 1 January 2018 the deadlines within which i) electronic
documents must be used for moving products subject to excise duty, lubricants and
petroleum bitumen, and ii) accounting data must be electronically transmitted to
the Agency by some small commercial warehouses.
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Increase in penalties and joint liability for persons in charge of
management

The tax reform (law voted by the Parliament on 14 December 2016) introduces
significant increases to penalties applicable for infringements of the VAT law. It also
introduces a joint liability for persons in charge of management.

These changes apply from 1 January 2017.

These new measures highlight the reinforcement of the authorities' actions to
ensure a proper functioning of the VAT system. This action has been illustrated in
recent years by the increased number of VAT audits, and reinforced more recently
by the number of electronic audit files (so-called 'FAIA') to be completed by
taxpayers.

Accordingly, increasingly, taxpayers should consider carefully their VAT position,
implement efficient processes and monitor their VAT obligations to maintain
compliance with the VAT law.

Increase in penalties

The first change concerns penalties that may be applied by the VAT authorities for
infringement of the VAT law or non-communication of documents or information.
Penalties applicable to infringement of the VAT law, such as late filing of VAT
returns, filing of incomplete VAT returns or the issuance of hon-compliant invoices,
are increased to EUR 250 to EUR 10,000 per infraction, instead of EUR 50 to EUR
5,000. For non-communication of information or documents, the penalties are
increased to a maximum of EUR 25,000 per day instead of EUR 50 to EUR 1,000.

When the infringements of the VAT law are made with the result or the intention to
elude the payment of the VAT or to obtain irregularly a reimbursement of the VAT,
a penalty of 10 to 50% of

the eluded or reimbursed VAT is applicable.

These infringements are punished as 'aggravated tax fraud' (fraude fiscale
aggravée) when certain thresholds are exceeded per tax period:

e One-fourth of the VAT due or reimbursed, not being lower than EUR 10,000;
or

e EUR 200,000 of the VAT due or reimbursed.

In these cases, the penalties applicable are fines from EUR 25,000 to six times the
eluded or irregularly reimbursed tax and an imprisonment of one month to three
years.
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These harsh sanctions apply even if the infringement is committed without intention
to elude the payment of the tax or obtain irregularly a reimbursement of VAT. A
good faith taxpayer may thus be subject to these sanctions if these thresholds are
exceeded.

Joint liability of persons in charge of management

The tax reform introduces a joint responsibility for persons in charge of the daily
management of a taxpayer entity (managers, directors, etc., including de facto
managers) when these persons commit a fault in the execution of their tasks.
These persons are jointly liable for payment of the VAT due by the taxpayer entity
because of their fault. In addition, the VAT authorities may also ask for a guarantee
(appel en garantie) from these persons.

VAT authorities publish Circular on directors' fees

On 30 September 2016, the VAT authorities published Circular n® 781 regarding the
VAT treatment of director services, and a comprehensive list of 'frequently asked
questions' available, in French, on their website: FAQs.

The Circular confirms that director services constitute an economic activity granting
the status of taxable person for VAT purposes.

VAT applies on these services when they are located in Luxembourg by virtue of the
place of supply rules. As a consequence, not only are director services rendered by
a Luxembourg director subject to VAT (at the normal VAT rate of 17%), but, also,
VAT must be self-assessed by each company considered as a taxable person and
receiving such services from a non-Luxembourg director, based on the reverse
charge mechanism. This could lead to a final cost of 17% for companies that have
no VAT deduction right, unless an exemption applies for these director services. In
their 'frequently asked questions', the VAT authorities have provided a reminder
that the taxable amount for VAT includes any amount paid to directors for their
services, including the withholding tax applicable to director fees.

Luxembourg directors will have to be VAT registered as from 1 January 2017 at the
latest, and will have to file VAT returns to report their director fee income. This VAT
registration obligation does not apply to employees representing their employer as
a director of companies. In such cases, the obligation for VAT registration and the
filing of VAT returns remains at the level of the employer.

The Circular includes a reminder that services carried out within the framework of
an honorific activity can benefit from the exemption in article 44.1. w) of the VAT
law if the amounts received by the director qualify as a reimbursement of costs.

The Circular also includes a reminder that directors can opt for the 'small
enterprises' regime available for taxable persons with an annual turnover of less
than EUR 30,000 per year. In this case, the turnover will be exempt from VAT, and
the director will be subject to limited VAT obligations. However, even when this
regime is applicable, VAT registration remains mandatory.
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Even though it is not mentioned in the Circular, it is commonly understood that the
services of directors of investment funds and other entities referred to in article
44.1.d) of the VAT law can be VAT exempt when they qualify as 'specific and
essential' for the activity of the fund.

The Circular applies from 1 January 2017.
Increase in VAT threshold for small enterprises

The threshold for the VAT small enterprise regime (individuals or companies) is
increased from EUR 25,000 to EUR 30,000 (VAT excluded) turnover per year.

Abolition of obligation to register rental agreements
The obligation to register rental agreements is abolished as from 1 January 2017.

Even though it was not always complied with in practice, Luxembourg law imposed

an obligation to register any type of rental. This obligation included rents concluded
between individuals for private dwellings. The Luxembourg legislator has recognized
the obsolescence of this rule and of its main legal effect, being to provide a 'certain
date' (date certaine).

It is important to note that when a rent is voluntary registered, the 0.6%
registration duty will remain due, and that a rent for which the option for VAT has
been exercised is automatically registered at the fixed rate of EUR 12.

Mandatory change of filing platform for VAT returns - eCDF

As from 1 January 2017, the use of the eCDF platform will be mandatory for the
filing of periodic and annual VAT returns. The eCDF platform has been accessible for
the filing of the VAT returns from the beginning of 2016, and throughout 2016
taxpayers have had the option to file their VAT returns either through the eCDF or
through the eTVA platform. This option is not available in respect of EC Sales Lists,
however, which can currently only be filed though the eTVA platform.

Tax Plan 2017 adopted by House of Representatives and Senate- changes
in VAT law effective 1 January 2017

The draft bills to amend the VAT law that were announced in the annual budget
have been adopted by both the House of Representatives and the Senate. The
changes were published in the Staatsblad (Bulletin of Acts) and are effective as of 1
January 2017. The changes of law include three VAT changes, as follows.
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VAT exemption for water sports associations amended

Following infringement proceedings by the European Commission, the VAT
exemption for water sports associations is amended as of 1 January 2017. The
legislative text is amended so that application of the exemption will solely be
excluded for making available berth and storage locations for vessels that based on
objective features are not suited for practicing sports. The interpretation of the
sports exemption by the Netherlands was too narrow.

Change to definition of 'building land'

The supply of building land is subject to VAT and in principle exempt from real
estate transfer tax in the Netherlands. The Dutch VAT Act has been aligned with
Court of Justice of the European Union case law. The definition of 'building land' has
been replaced by a broader definition: 'land being intended to build upon'. This
must be apparent from an overall assessment of the factual circumstances at the
time of transfer, including the intention of the parties as supported by evidence.

This amendment of the law means that parties no longer need to directly invoke the
EU Principal VAT Directive to apply the expanded definition. On the other hand,
taxpayers will no longer be able to opt for the levy of VAT or real estate transfer tax
if a supply turns out to be 'building land' under the VAT Directive but not under
Dutch VAT legislation.

Simplification of VAT bad debt relief legislation

Furthermore, a simplification of the VAT bad debt relief legislation has been
introduced.

The main purpose of the revisions is to simplify the refund process for VAT in cases
of bad debt when the invoice will not be paid, and to enhance legal certainty for
taxable persons.

The taxable person is now automatically entitled to bad debt relief one year after an
invoice is claimable. The VAT can be recovered via the periodic VAT return, instead
of filing a separate request for the refund of VAT. If, at a later stage, it appears that
the payment will be made, the taxable person needs to correct this via the periodic
VAT return.

This new regime will also apply by law when a debt is transferred. It is then the
acquirer that can claim back the refund of VAT. In that case, the acquirer must
lodge a request for the refund with the tax authorities.

If VAT is deducted on a debt that is not paid within the one year period, the debtor
will have to repay the VAT that the debtor has deducted. If the debtor pays at a
later stage the VAT can then be deducted.
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VAT exemption applicable to non-conventional medicines

Law no. 1/2017, dated 16 January 2017, has been published approving an
interpretative amendment to Law no. 71/2013, dated 2 September 2013,
regulating the performance of non-conventional health professions, to apply to
activities performed by nonconventional health professions the same VAT
exemption regime that applies to paramedical professions.

Excise duty rates applicable to petroleum and energy products

In accordance with the review periodically undertaken by the Government of the
excise duty rates applicable to petroleum and energy products, Decree no. 345-
C/2016, dated 30 December 2016, has been published by the Ministry of Finance.

In this context, the excise duty rate applicable to gasoline products classified by
commodity codes 2710 11 41 to 2710 11 49 is reduced to EUR 548.95 per 1,000
liters (previously, the applicable rate was EUR 568.95 per 1,000 liters). In addition,
the excise duty rate applicable to diesel products classified by the commodity codes
2710 19 41 to 2710 19 49 increases to EUR 338.41 per 1,000 liters (previously, the
applicable rate was EUR 318.41 per 1,000 litres).

The effects of this change entered into force on 1 January 2017.
Update on new excise duty refund scheme for road freight companies
Systems used for registration and control of fuel supplies

The tax authorities have published Administrative Ruling no. 35.066, dated 30
December 2016, concerning the validation of the systems used for the registration
of fuel supplies, to be complied with by fleet card issuers and also gas stations,
under the excise refund scheme (briefly described in the September 2016 edition of
GITN). The scheme applies to supplies made in gas stations located in all
Portuguese territory since 1 January 2017 (until 31 December 2016, the tax
authorities were only undertaking a test of their control systems, in selected pilot
regions).

In broad terms, under the Administrative Ruling, fleet card issuers must request
such validation from the tax authorities. The system used by the fleet card issuers
must be able to:

(i) Ensure the accuracy of the information to be communicated to the tax
authorities,

(ii) Comply with the technological requirements that allow the communication,
and
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(iii) Use a unique identifier per acquirer and vehicle (namely, through a fleet card
system).

The validation is mandatory; road freight companies using fleet cards in gas
stations located in Portugal other than those previously validated by the tax
authorities will not be able to request the excise duty refund. The relevant data
must be electronically communicated, by the 15th day of the month following the
fuel supply, by the entities that issue fuel fleet cards or by their representatives in
Portugal, and by the entities that issue other control mechanisms authorized by the
tax authorities (including own-consumption facilities). Accordingly, it is important
that the request is made in a timely basis, so road freight companies can benefit
from the scheme as soon as possible.

Fuel supplies in own consumption facilities

Decree no. 17/2017, dated 30 December 2016, has been published by the Ministry
of Finance, approving an addendum to the excise duty refund scheme, stating that
the communication of fuel supplies made in own-consumption facilities, in the pilot
regions between 15 September and 31 December 2016, should be made monthly
by each acquirer.

Additionally, for fuel supplies made in or for own-consumption facilities between 1
January 2017 and 31 December 2018, the following transitional regime applies:

e The fuel deposits located in own-consumption facilities may be used both by
vehicles eligible for excise duty refund and non-eligible vehicles;

e The refund scheme is applicable to both marked and unmarked diesel;
e The respective refund is processed by each fuel supply made to vehicles.

Procedures for holding non-alcoholic drinks with sugar added in an excise
warehouse

Decree no. 32/2017 was published on 18 January 2017, implementing a special
regime that regulates the procedures for the holding of excisable products (in this
specific case non-alcoholic drinks with sugar added) in an excise warehouse and the
movement of excisable products in and out of the warehouse (i.e. for products in
excise duty suspension). The main objective is to simplify the procedures required
to receive, store and dispatch excise products under in duty suspension
arrangements.

The effects of this Decree enter into force in 1 February 2017.

e Excise warehouse approval and authorized warehousekeeper

Under the Decree, taxpayers that intend to receive, store and dispatch excise
products under duty suspension must obtain an authorization as
warehousekeeper and approval for the constitution of either a manufacturing
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warehouse or a general storage warehouse, by applying to tax and customs
authorities, through the filing of an e-form. Approval must be communicated
within a ten-day period by the tax and customs authorities.

When the owner of the excise goods is an authorized warehousekeeper, it is
required to comply with the following reporting obligations, which apply for
both manufacture and general storage warehouses:

- To maintain a stock system control and respective accounting; and

- To cooperate with the customs authorities with any audit or inspection to
be performed, namely by giving access to the control systems if required.

With respect to a manufacture warehouse, the authorized warehousekeeper
must comply with specific requirements, namely:

- Commercial activity must be linked to the manufacturing of non-alcoholic
drinks; and

- The warehousekeeper must present an annual projected production plan
of non-alcoholic drinks.

Excise warehouse operations

Different obligations are required depending upon whether the authorized
warehousekeeper has established a manufacture warehouse or a general
storage warehouse. For instance, for a manufacture warehouse, the Decree
defined obligations for the warehousekeeper to control the production and
storage quantities and update information.

For an authorized warehousekeeper storing excise products under duty
suspension in a general storage warehouse, it is mandatory to provide a
bank guarantee to cover the excise products' movements.

In addition, the Decree also provides that it is possible to receive and store
products that are both subject and not subject to excise duty in the same
general storage warehouse, provided the respective systems control is
maintained under split accounting.

Registered consignees

The Decree also includes the possibility for excise duty products' owners to
apply for the position of registered consignees. Taxpayers operating under
this registration must account for excise duty as soon as they receive the
excise products, as they are not authorized to store excise products under
duty suspension arrangements.
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Movement of excise duty products under suspension arrangements

According to the Decree, excise products may be dispatched under duty
suspension arrangement if the movement of the excise goods occurs in the
following situation:

- From one import warehouse to an excise warehouse, register consignees,
to another Member State and to an exportation warehouse; and

- From one excise warehouse to another excise warehouse, register
consighees, to another Member State and to an exportation warehouse.

Information report

The tax exempt non-alcoholic drinks must be reported by the commercial
operators responsible for the production, importation or entry onto
Portuguese territory through the 'consume introduction' declaration. The
declaration including the information to be reported regarding the first
semester must be filed between 1 July and 15 July of the current year. The
declaration including the information to be reported regarding the second
semester must be filed between 1 January and 15 January of the following
year.

Transitional provisions

Economic operators that carry out activities related to the production,
storage or commercialization of non-alcoholic drinks must acquire the status
of either authorized warehousekeeper or register consignee by 2 February
2017. The customs authorities must communicate the decision and approval
within five days of the request.

Economic operators that carry out activities related to the production,
storage or commercialization of non-alcoholic drinks must account for
existing stock at 1 February 2017, which are considered as produced,
imported or acquired at such date. Excise products released into consumption
from 1 February onwards are subject to excise duty.

All the releases that will occur in February may be declared under a global
declaration that can be extended for one month, if duly authorized by the
customs authorities.

After 1 February, all traders of non-alcoholic drinks that sell products directly
to end consumers must acquire or receive products further to which excise
duty was already duly paid. The traders must report to the local customs
office, by 15 April, the quantities of products in storage as at 31 March with
unpaid excise duty.
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Reduction of VAT rate to 19°/0

From 1 January 2017, the standard VAT rate in Romania decreased from 20% to
19%.

The reduced VAT rates remain unchanged.
Introduction of agricultural flat rate scheme

As of 1 January 2017, Romania transposed into its domestic tax laws the common
flat rate scheme for farmers under the EU Principal VAT Directive. Previously,
Romania had elected not to transpose this optional scheme.

The compensation percentage for 2017 is 1%.
Repeal of Register of Intra-Community Operators

A taxable person registered for VAT purposes had to register in the Register of
Intra-Community Operators (RIO) to access the VIES database and hence be able
to use its VAT ID number for intra-Community transactions.

The obligation for taxable persons to register in the RIO has been repealed, with
effect from 1 January 2017.

The repeal was based on the fact that there are other, more effective, methods to
prevent tax evasion with respect to intra-Community transactions. As such, it could
no longer be justified to restrict the access of economic operators to a valid VAT ID
code for intra-Community transactions through inclusion in a specific registry.

VAT deduction when VAT ID code of taxable person is cancelled

From 1 January 2017, favorable measures have been established with respect to
VAT deduction in situations in which a taxable person has their VAT ID number
cancelled by the tax authorities:

e The taxable person will exercise the VAT right of deduction for the goods
and/or services purchased in the period in which the VAT ID number was
cancelled, by reporting it in the VAT return(s) submitted after registration,
even if the invoice does not include the VAT ID number of the taxable
person.

e The recipients of the supplies of goods/services made by taxable persons that
have had the VAT ID number cancelled when the transactions took place can
exercise their right to VAT deduction in respect of those acquisitions after the
reactivation of the supplier's VAT ID number.
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This measure was taken to ensure the equal tax treatment of taxpayers that regain
their VAT ID code, through the reinstatement of their rights, and recipients that
purchased goods/services from them during the period when the former did not
have a valid VAT ID number.

VAT registration form repealed

The obligation to submit Form 088 Affidavit to assess the intention and capacity to
undertake economic activities involving operations for VAT purposes, when
registering for VAT or at the request of the tax authorities, has been repealed from
1 January 2017.

This form gave rise to significant issues, especially for taxpayers already carrying
out VAT activities. Completing the form involved collecting consideration
information from the key people in the organization, a time consuming operation,
which generated, in some cases, the cancellation of the VAT ID code for registered
persons or a longer process for registering for VAT purposes.

The overall impact of the form was negative, as a number of legitimate taxpayers
faced significant difficulties due to the form, while there was no clear, documented
evidence regarding its impact in combating tax fraud.

New methodology for computation of contributions, taxes, penalties and
other amounts owed to the environmental fund

In June 2016, new contributions and compliance obligations were introduced for
operators dealing with Electrical and Electronic Equipment (EEE) and batteries in
Romania.

To implement these changes, a new methodology was enacted, which adds to the
conditions that must be met individually to fulfil waste packaging recovery targets
(using own packaging waste or packaging waste generated by other companies).

Update on VAT regulation one-services rendered by foreign companies

From 1 January 2017, foreign companies rendering e-services on Russian territory
are liable to pay VAT. There have been a number of updates in this respect, as
follows.

e Federal Tax Service launches online registration service for foreign
companies providing e-services

The Federal Tax Service has launched the VAT Office for Online Service
Providers, which grants foreign companies the opportunity to take an online
test to check whether it is necessary to register with the tax authorities, as
well as the ability to submit an application for registration with the tax
authorities.
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After registration, foreign companies gain access to an online personal
account through which VAT returns can be filed, and documents and letters
can be exchanged with the tax authorities.

Application for registration with the tax authorities approved for
foreign companies rendering e-services

Federal Tax Service Order No. MMB-7-14/677@ of 12 December 2016
approved the form for the application for registration for foreign companies
rendering e-services, and the procedure for filling it in and the format for its
submission to the tax authorities.

Clarifications regarding the registration of foreign companies
rendering e-services with the tax authorities

Ministry of Finance Letter No. 03-02-07/2/78767 of 28 December 2016
clarified that the registration of foreign companies rendering e-services with
the Russian tax authorities is made based on the following documents:

- Application for registration;

- Extract from the register of foreign legal entities of the relevant country
of incorporation or another legal document confirming the legal status of
a foreign company along with the translation into Russian (notarization of
the translation is not required).

The date of the registration is the date of entry of the information on the
foreign company into the single state register of taxpayers.

New VAT declaration approved for foreign companies rendering e-
services

Federal Tax Service Order No. MMB-7-3/646@ of 30 November 2016
approved the form of the new VAT declaration for foreign companies
rendering e-services, and the procedure for filling it in and the format for its
submission to the tax authorities.

Ministry of Finance clarifies issues related to obligation to pay VAT in
the situation where a foreign company renders intermediary services
to Russian companies

Ministry of Finance Letter No. 03-07-15/68380 of 21 November 2016 clarified
that a foreign company rendering e-services to Russian companies that are
intermediary services of establishing the contact between partners (drivers)
and their clients (passengers) for the purpose of rendering transportation
(taxi) services and services on making settlements between Russian
companies and their clients is not subject to registration with the tax
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authorities. In this situation, Russian companies acting as tax agents with
respect to e-services rendered by a foreign company should account and pay
VAT to the tax authorities starting from 1 January 2017.

e Amendment to list of goods subject to reduced VAT rate of 10°/0 and
list of medical goods exempt from VAT

Russian Federation Government Resolution No. 1377 of 17 December 2016
amended the list of food products and goods for children subject to the
reduced VAT rate of 10%. Russian Federation Government Resolution No.
1581 of 31 December 2016 amended the list of medical goods exempt from
VAT. The amendments are mostly of a technical nature and are connected
with the expiry of the All-Russian Classifier of products OK 005-93 and
transfer to the new version of the All-Russian Classifier of products of
economic activity OK 034-2014.

The amendments came into force on 1 January 2017.

Licensing of import of macadam, gravel and crush of macadam, gravel and
sand

Resolution of the Russian Government of 24 December 2016 No. 1478 introduced
import licensing for macadam, gravel and crush of macadam, gravel and sand imported
into Russia from countries that are not members of the Eurasian Economic Union.

The import licensing is applied with regard to macadam, gravel and crush of macadam,
gravel and sand classified under classification codes 2517 10 100 0, 2517 10 200 O,
2517 10 800 0, 2517 49 000 O from countries that are not members of the Eurasian
Economic Union, when the said goods are placed under the customs procedure of
release for internal consumption.

The import licensing with regard to macadam, gravel and crush of macadam, gravel
and sand applies from 1 January 2017 to 30 June 2017 inclusive.

The Resolution was effective from 5 January 2017.

Initiative to introduce excise duty on alcohol-containing nonfood products,
household chemicals and cosmetics

The Russian Government has put forward an initiative to introduce excise duties on
alcohol-based tinctures, household chemicals and cosmetics.

The initiative proposes treating all alcohol-containing non-food products as excisable
and repeal the zero percent excise duty rate for certain types of cosmetics and
household chemistry.

It is assumed that the excise tax will also apply to all medications containing alcohol,
except for the items on the List of Vital and Essential Medical Drugs.
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It is also proposed that distribution of ethanol be subject to registration in the Unified
State Automated Information System (USAIS) for control of production and sale of
alcohol.

The Russian Government has already instructed the Ministry of Finance to prepare
respective legislative amendments providing for the imposition of the excise tax on
alcohol-containing cosmetics and medications, except for the items on the List of Vital
and Essential Medical Drugs.

Harmonization of domestic tax legislation

On 28 December 2016, Serbia adopted several amendments to the VAT law,
primarily with the purpose of harmonizing domestic tax legislation with the
legislation of the European Union. The most important amendments relate to
changes concerning the place of supply of services and the situations in which a
foreign person needs to appoint a fiscal representative and register for VAT when
performing taxable supplies of goods and services in the Republic of Serbia.

Place of supply of services

The rules regarding the place of supply of services, which will come into force on 1
April 2017, will be aligned with the EU rules, meaning that:

e For 82B services, the place of supply will be the place of the recipient's
head office or a permanent establishment, and

e For 82C services, the place of supply will be the place where the service
provider has its head office or a permanent establishment.

There will be certain exceptions to these general rules, namely:

1. Supply of services related to real estate, including intermediation services
in real estate transactions - the place of supply of services is deemed to be the
place where the real property is located, as previously;

2. Transport of people - the place of supply is deemed to be the place where
transport is carried out; if transport is performed both in the Republic of Serbia
and abroad, the VAT law provisions apply only to the part of transport carried
out in the Republic of Serbia;

3. Transport of goods, supplied to a person who is not a taxpayer - the
place of supply is deemed to be the place where the transport is carried out; if
transport is performed both in the Republic of Serbia and abroad, the VAT law
provisions apply only to the part of the transport carried out in the Republic of
Serbia;
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4. Supply of certain services regarding which the place of supply is deemed to
be the place where services are actually rendered (such as, e.g. ancillary
services related to transportation, services regarding valuation of movable
property, etc.);

5. Hiring of means of transport for a shorter time period - the place of
supply is the place where a transport vehicle is put at the recipient's disposal;

6. Hiring of means of transport to a person who is not a taxpayer - the
place of supply is the place of the recipient's head office or permanent address;

7. Other exceptions: supply of certain types of services to a person who is not a
taxpayer - the place of supply will be the recipient's head office or permanent
address.

It has also been announced that the Ministry of Finance will prescribe in detail
which services will be deemed to be services related to real estate, services related
to the supply of food and drink, hiring of means of transport, and other movable
property.

Fiscal representative

The new rules regarding fiscal representatives prescribed by the VAT law came into
force on 1 January 2017.

Namely, where a foreign person makes taxable supplies of goods and services in the
Republic of Serbia, the person will be obliged to designate a fiscal representative and
register for VAT when making taxable supplies to non-VAT payers, regardless of the

value of taxable supplies in the previous twelve-month period.

On the other hand, there will be no obligation to appoint a fiscal representative and
register for VAT for supplies made to VAT payers and to the Republic of Serbia, its
authorities and legal persons established by the Republic of Serbia, considering that the
reverse charge mechanism will apply in these cases, or for a supply of passenger
transport services by buses, for which the VAT base will be computed as the average
fee for an individual transport.

Amendments to the Tax Procedure and Tax Administration Law, which came into force
on 1 January 2017, prescribe fines for noncompliance with this provision. The fines
amount to:

e Approximately EUR 800 to EUR 16,200 for legal entities; and

e Approximately EUR 40 to EUR 1,200 for taxpayers - natural persons.
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Draft Rule amendments - SADC- EU EPA and MERCOSUR

The South African Revenue Service published amendments to the Rules of the
Customs and Excise Act No 91 of 1964 for public comment. The amendments were
effected as a result of the Economic Partnership Agreement between the SADC EPA
states and the European Union as well as the Preferential Trade Agreement
between the Common Market of the South (MERCOSUR) and the Southern African
Customs Union (SACU) that came into effect in the latter part of 2016.

Comments on the proposed amendments were due to SARS by 20 January 2017.
Safeguard measures on EU bone-in chicken

On 15 December 2016, a provisional payment of 13.9% was imposed in relation to
the safeguard duty on frozen bone-in chicken portions originating from the EU. The
provisional payment will be imposed until 3 July 2017.

Customs duty amendments

Supplementary Decree numbered 2016/9640 to the Import Regime Decree was
published on 31 December 2016.

Additional customs duty will be imposed on the import of goods such as leather,
garments and accessories made of fur, garments and accessories made for babies,
gloves, shawls, scarves, foulards, neckerchiefs, hats, caps - up to 30% additional
customs duty will apply.

Additional customs duty will be imposed if the goods are not from Turkey or the
European Union, even if the goods are imported with A.TR Movement Certificate.
However, imports from countries with which Turkey has a free trade agreement and
which are included in the system of cross cumulation of origin will not be subject to
the additional customs duty where the origin can be authenticated.

Finally, additional customs duty has been imposed on goods classified under
position 6110.12, and a related provisional clause regarding the collection of
additional customs duty on the import of such goods has been added.

Extension of currency restrictions

On 13 December 2016, the temporary restrictions currently applied on the
monetary and foreign exchange markets were extended by the National Bank of
Ukraine for an indefinite term due to the existing price and financial stability risks.
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In particular, the following restrictions continue to apply from 16 December 2016:

e One-day Ukrainian Hryvnia reservation for the purchase of foreign currency
on the interbank currency market.

e Ban on the early repayment of loans from non-residents (subject to some
exceptions).

e Restriction on the discontinuance of exchange control over export operations
on the grounds of documents confirming the discharge of obligations through
the offset of similar counterclaims (subject to some exceptions).

e Ban on the purchase/transfer of foreign currency for the purpose of paying
back funds to foreign investors abroad following the sale of securities, except
the sale of debt securities on stock exchanges.

e Ban on the purchase/transfer of foreign currency for the purpose of paying
dividends, except for the purchase/transfer of foreign currency to pay
dividends for 2014 and 2015.

e Ban on the purchase of foreign cash by one individual from one
bank/financial institution in the amount that exceeds the equivalent of UAH
12,000 (approximately USD 440) per day, except when foreign currency is
purchased and immediately used only for the repayment of debt under a loan
agreement.

e Foreign cash withdrawals from foreign currency accounts are restricted to
UAH 250,000 (approximately UAH 9,260) per day per client, etc.

All restrictions apply for an indefinite term until a special decree issued by the
National Bank of Ukraine, except for the following, which will continue to apply over
the next six months, i.e. up to 15 June 2017, and may be changed or extended, if
necessary:

e The mandatory sale of 65% of foreign currency earnings of legal entities; and
e A 120-day deadline for making payments for exported and imported goods.

The above changes are brought into effect by the Decree of the National Bank of
Ukraine "On regulation of the situation on the monetary and foreign exchange
markets of Ukraine" No. 410 dated 13 December 2016.

Simplification of the export of services

Law of Ukraine "On amending certain laws of Ukraine regarding the removal of
administrative barriers to the export of services" No. 1724-VIII dated 3 November
2016 came into force on 3 January 2017.
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The Law simplifies the procedure for concluding foreign economic contracts for the
export of services from Ukraine, for currency earnings crediting, as well as
accounting and financial reporting procedures.

Amendments introduced by the Law:

e Foreign economic contracts for the export of services (except transport
services) may be concluded not only in written form but also in electronic
format, as well as by accepting a public offer, by the exchange of electronic
notifications or issue of an invoice.

e Documents made in English or in other foreign languages accompanied with
English translation are no longer required to be translated into Ukrainian for
currency control purposes.

e An invoice is recognized as a source document. It may be signed in person,
bear an equivalent of a handwritten signature, electronic signature or
electronic digital signature.

e Export of services (except transportation and insurance services), intellectual
property rights, copyright and related rights are no longer under bank control
with respect to currency proceeds repatriation.

The Law applies to all Ukrainian legal entities and individual entrepreneurs.

VAT zero-rating for adult coloring and dot-to-dot books

The tax authorities (HMRC) have updated their policy on adult coloring and dot-to-
dot books, see Revenue and Customs Brief 17 (2016): VAT - treatment of coloring
and dot-to-dot books.

In HMRC's view, a coloring book or dot-to-dot book does not qualify for zero-rating
as a 'book’, since it is designed to be completed rather than read or looked at.
Nevertheless, HMRC have accepted that zero-rating applies where such publications
are 'suitable' for children (as children's coloring books are zero-rated under a
different provision).

Therefore, where adult coloring books are held out for sale with books that are
clearly for adults, or where they depict (for example) profanity or violence, they will
not qualify for zero-rating. However, provided that they are suitable for children
(even if they are actually intended for adults), HMRC will accept that zero-rating
applies.
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Role of courts is not to exercise HMRC's discretion about self-billing for
VAT purposes

In GB Housley, the Court of Appeal has discharged an assessment raised on a scrap
metal dealer. The Court held that HMRC should not have assessed GB Housley
simply for failure to formalize self-billing agreements with its suppliers (several of
whom should not have been VAT-registered). Instead, HMRC should also have
considered whether there was alternative evidence which supported input tax
recovery. As it was not completely clear that HMRC would have assessed if they
had considered this evidence, the Court discharged the assessment.

Although this is a success for the taxpayer, the judgment shows the need for
taxpayers to take care when using self-billing agreements, in order to minimize any
risk of challenge.

Eurasian Economic Union
New Customs Code of Eurasian Economic Union being finalized

Currently the main document regulating customs relations in the Eurasian Economic
Union (EAEU) is the Customs Code of the Customs Union effective from 2010.
Negotiation of the new Customs Code of the EAEU is currently being finalized. It is
planned that the new Customs Code of the EAEU will replace the existing Customs
Code of the Customs Union.

The draft of the Customs Code of the EAEU merges various international
agreements in the framework of the EAEU. The draft of the Customs Code of the
EAEU also provides for, in particular, the following amendments:

e Priority of electronic customs declarations of imported goods and the
possibility of customs declarations in writing only in exceptional cases;

e The possibility of automatic performance of certain customs operations by
the informational system of the customs authorities without the participation
of customs officers;

¢ Amendment of regulation on authorized economic operators: the introduction
of various types of authorized economic operators.

The Customs Code of the EAEU is expected to enter into force not earlier than 1
July 2017.

Introduction of updated commodity nomenclature of EAEU from 2017

The commodity nomenclature of the foreign economic activity of the Eurasian
Economic Union (CN FEA of EAEU) is based on the International Convention on the
Harmonized System (HS), which is administered by the World Customs
Organization. The HS Convention includes commodity nomenclature that is used by
almost all of the world for the construction of national tariffs.
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Before 1 January 2017, the CN FEA of EAEU was based on the 5™ edition of the HS.
From 1 January 2017, the 6™ edition of the HS is effective, and the CN FEA of EAEU
was updated accordingly.

There are 233 amendments introduced in the HS in 2017 (and, accordingly, in the
CN FEA of EAEU), including 85 amendments on agricultural goods, 45 amendments
on chemical goods, 13 amendments on wood goods, 15 amendments on textile
goods, 6 amendments on non-precious metals, 25 amendments on machinery
goods, 18 amendments on transport vehicles and 26 amendments on other goods.

It is recommended that companies monitor the updates in the CN FEA of EAEU in
order to correctly declare the classification code at the customs declaration of
imported goods.

Requirement to equip transport vehicles with emergency call devices

According to the Technical Regulation of the Customs Union "On safety of wheeled
vehicles", approved by the Decision of the Commission of the Customs Union of 9
December 2011 No. 877, generally from 1 January 2017 it is required to equip
vehicles released into circulation on the customs territory of the Eurasian Economic
Union (e.g., imported into Russia) with emergency call devices.

According to the Decree of the Russian Ministry of Internal Affairs, Ministry of
Industry and Energy, Ministry of Economic Development of 23 June 2005 N©
496/192/134, from 1 January 2017, the information on emergency call devices
should also be included in the certificates of safety of transport vehicles which are
required for issuance of passport of transport vehicle.

The passport of transport vehicle may still be issued if there is provided a valid
certificate of safety issued before 1 January 2017 and containing no information on
emergency call devices.

The Technical Regulation entered into force on 30 December 2011 and the relevant
version of the Decree entered into force on 25 December 2015.

Amendment to list of goods that may be placed under the special customs
procedure

The Decision of the Council of Eurasian Economic Commission of 30 November 2016
No. 124 includes in the list of goods that may be placed under the special customs
procedure, goods that are used for the organization and holding of official
international exhibitions.

The special customs procedure provides exemption from payment of customs duties
and taxes and non-application of technical regulation measures for goods included
in the list of goods for which special customs procedure may be applied.

Decision No. 124 came into effect on 22 January 2017.
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Esperamos que esta informacion le sea de utilidad y, como de costumbre, quedamos a su
disposicidén para aclarar o ampliar cualquier cuestion derivada del contenido de esta nota. A
tal fin pueden comunicarse con su persona de contacto habitual en Deloitte, o enviar un
correo electronico a la siguiente direccion: deloitteabogados@deloitte.es

Sin otro particular, aprovechamos la ocasion para enviarle un cordial saludo.

Atentamente,
Deloitte Legal
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