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lll. Country Summaries

Americas
Canada

There have been HST rate changes in Newfoundland and Labrador and Prince Edward
Island.

United States

South Dakota: Physical presence will no longer be required for sales tax collection.

Asia Pacific
India

Following new rules bringing ‘all services’ rendered by ‘Government’ to business entities
under the ‘reverse charge mechanism’ from 1 April 2016, certain services have been
exempted, and changes have been made with respect to taxability, valuation, point of
taxation and CENVAT credit.

In a recent case, reimbursements made to overseas branch offices by the head office in
India were found not to be liable to service tax.

Indonesia
Regulations have been issued concerning procedures for Bonded Logistics Centers.

The Government has announced that it will be integrating import/export data and
information among ASEAN Member States through the ASEAN Single Window.

Excise tax may be imposed on plastic bottles and packaging.

Port reforms have been announced as part of an economic package to reduce port
dwelling times.



Singapore

Documentation requirements for the removal of shut-out goods from Free Trade Zones
have been updated.

Taiwan

The new Government may consider raising gift and inheritance taxes and VAT to
finance long-term care for the elderly.

The Ministry of Finance has issued guidelines allowing taxpayers to request Advance
Rulings on the origin of goods.

Vietnam
The export and import duties legislation has been amended.
Trade Preferences

South Korea-Israel

Korea and Israel have entered a full scale operation of the Mutual Recognition
Arrangement for Authorized Economic Operator with effect from 1 April 2016.

EMEA

European Union

From 1 May 2016, the Union Customs Code replaced the Community Customs Code,
which has led to a number of changes with an immediate impact on daily business
practice in the EU. One change with a significant practical impact regards the definition
of ‘exporter’.

The European Commission has adopted a new Work Program for the implementation of
the Union Customs Code in terms of the development and deployment of the required
electronic systems.

Denmark

The tax authorities have issued a binding ruling regarding the sales of goods on
consignment in Denmark.

There is news regarding the Customs guarantee scheme.

Following the implementation of the UCC, goods may be declared orally in certain
situations.



Finland
Updated guidance has been published about the tax appeal procedure.

A branch did not have the right to deduct VAT on the costs of preparing employees’ tax
returns.

France

The Conseil d’Etat has delivered its judgment in the VAT cases of Air France-KLM/Brit
Air.

There has been an Administrative Court judgment in a case concerning fixed
establishment for VAT.

Greece

The standard VAT rate increased from 23% to 24% on 1 June 2016. There were also
changes to the VAT rates applying to the Greek islands.

There are a number of other indirect tax changes.
Israel-South Korea

Korea and Israel have entered a full scale operation of the Mutual Recognition
Arrangement for Authorized Economic Operator with effect from 1 April 2016.

Italy

A reverse charge for supplies of game consoles, tablet PCs and laptops, and integrated
circuit devices is effective as of 2 May 2016.

Italy has launched a public consultation on the European Commission’s VAT Action
Plan.

Taxpayers providing certain services in the property sector (subject to the reverse
charge from 1 January 2015) are now entitled to ‘priority’ VAT refunds.

In a recent case, the Supreme Court has ruled that costs related to the hospitality of
journalists at fairs are considered to be advertising costs, for which the VAT can be
deducted.

The tax authorities have provided official clarifications of Stability Law 2016, including
the application of the reduced 4% VAT rate for supplies of newspapers, etc. and the
VAT treatment of marina resorts.

The Customs and Monopoly Agency has issued clarifications regarding the
implementation of the UCC.



There is an update on the application of the excise duty exemption for energy products.
There is an update on customs penalties.

Netherlands

The CJEU has ruled that school transport was outside the scope of VAT.

Poland

Further clarifications on the JPK (Polish SAF-T) regulations have been published.

There will be changes to the Tax Ordinance and VAT Act following the implementation
of a GAAR.

Portugal
Excise duty rates on certain petroleum and energy products have been reduced.
Russia

It is reported that the Government of the Russian Federation has prepared amendments
to Draft Law No. 730216-6 to provide that the general procedure for input VAT recovery
will also apply to zero-rated supplies.

The State Duma has approved in the first reading an extension of the 0% VAT rate on
the railway suburban transport of passengers.

The Ministry of Industry and Trade, the Federal Customs Service and the Federal Tax
Service are exploring the possibility of testing a tax-free system in Russia in 2016,
which would involve a refund of VAT on purchases by non-Russian citizens.

Prices indicated in risk profiles of customs authorities are not to be the only reason for
adjustment of customs value.

South Africa

A seemingly new tire levy was introduced in the 2016 budget speech — the tire levy is
not a new concept, but is merely a change to the collection of the tire levy.

Spain

From April 2016, taxpayers can include a European bank account in the VAT return
form (Spanish form 303) in order to request a refund of local VAT incurred.



United Kingdom

The Supreme Court has ruled that an independent business review carried out by PwC
was supplied to the lenders, and not to Airtours, even though Airtours was liable to pay
for the report.

Eurasian Economic Union
Eurasian Economic Union
A 0% import customs duty rate has been introduced on certain types of wood pulp.

Delayed determination of customs value with regard to exchange goods has been
introduced.

The technical regulation on tobacco goods has come into force.



Jurisprudencia

Tribunal de Justicia de la Uniéon Europea. Sentencia de 7 de abril de 2016.
Asunto C-546/14, Degano Trasporti Sas di Ferruccio Degano & C., en
liguidacion

Directiva 2006/112/CE — Insolvencia — Procedimiento de convenio concursal —
Pago parcial de los créditos de IVA

Degano Trasporti, presentd ante el 6érgano jurisdiccional remitente una solicitud de
procedimiento de convenio concursal, con el fin de liquidar su patrimonio para
satisfacer integramente a determinados acreedores privilegiados y pagar un
porcentaje de sus deudas frente a los acreedores ordinarios y determinados
acreedores privilegiados de rango inferior que, segun ella, no podrian recuperar en
cualquier caso la totalidad de sus créditos de llevarse a cabo un procedimiento de
quiebra.

Entre estos ultimos créditos figura una deuda de IVA que Degano Trasporti
propone pagar parcialmente, sin vincular esta propuesta a una transaccion en
materia fiscal.

Con base en lo anterior, se plantea al Tribunal si el articulo 4 TFUE, apartado 3, y
los articulos 2, 250, apartado 1, y 273 de la Directiva de IVA se oponen a una
normativa nacional, interpretada en el sentido de que un empresario en situacion
de insolvencia puede presentar ante un tribunal una solicitud de inicio de
procedimiento de convenio concursal para saldar sus deudas mediante la
liquidacion de su patrimonio, en la que sélo proponga un pago parcial de una deuda
de IVA acreditando mediante la valoracion efectuada por un experto independiente
gue esa deuda no se pagaria en una cuantia superior en caso de quiebra del
empresario.

Sefiala en primer lugar el Tribunal que un procedimiento de convenio concursal
esta sujeto a requisitos de aplicacion estrictos (tales como, la acreditacion por parte
de un experto independiente, que confirme que, en el caso de un pago parcial de
un crédito privilegiado, ese crédito no se pagaria en una mayor proporcion en caso
de quiebra del deudor), cuya finalidad es ofrecer garantias en lo que respecta, en
especial, al cobro de los créditos privilegiados y, por tanto, de los créditos de IVA.

En este sentido, concluye el TJUE que admitir que un empresario en situacion de
insolvencia, realice un pago parcial de un crédito de IVA en el marco de un
procedimiento de convenio concursal que no constituye una renuncia general e
indiscriminada a la percepcion del IVA, no es contrario a la obligacién de los
Estados miembros de garantizar la percepcién integra del IVA devengado en su
territorio y la recaudacion eficaz de los recursos propios de la Unidn.



2. Tribunal de Justicia de la Uniéon Europea. Sentencia de 28 de abril de 2016.
Asunto C-128/14, Het Oudeland Beheer BV

Operaciones imponibles — Aplicacion a las necesidades de la empresa de bienes
obtenidos “dentro de la actividad de la empresa” — Asimilacion a una entrega
realizada a titulo oneroso — Base imponible

La entidad Oudeland celebro, en calidad de enfiteuta, un contrato de censo
enfitéutico sobre una parcela y un edificio de oficinas en construccion situado en
dicho terreno, a cambio de un canon anual que debia abonarse por anticipado.

Tras la constitucion del derecho de enfiteusis, Oudeland encargé la finalizacion de
la construccion del edificio de oficinas de que se trata y lo recibié como edificio de
oficinas listo para su uso. Dicha sociedad arrendo el edificio de oficinas de que se
trata y de conformidad con la normativa nacional aplicable, basada en el articulo
13, parte C, letra a), de la Sexta Directiva de IVA, Oudeland opt6 por no acogerse,
respecto de una parte del edificio y de acuerdo con los arrendatarios de éste, a la
exencion del IVA prevista para el arrendamiento de bienes inmuebles. El
arrendamiento del resto del edificio estaba exento del IVA.

La entidad entendié que el arrendamiento del edifico de oficinas de que se trata
debia considerarse una entrega para cubrir las necesidades de su empresa de un
bien producido dentro de la actividad de ésta, por lo que, al amparo de lo dispuesto
en el articulo 5, apartado 7, de la Sexta Directiva, abond, en concepto de entrega
asimilada a titulo oneroso, el IVA correspondiente a la parte del edificio amparada
por la exencién del IVA y sobre la cual no tenia, en consecuencia, derecho a
deduccion.

En su declaracion, y de acuerdo con lo previsto en el articulo 11, parte A, apartado
1, letra b), de la Sexta Directiva, Oudeland determiné la base imponible de la
entrega controvertida en el litigio principal incluyendo todos los costes, sin IVA, de
la finalizacion de la construccion (a falta de un precio de compra de un bien
analogo al edificio de oficinas en cuestion), incrementados en la cuantia del canon
anual ya vencido en la fecha de la entrega.

No obstante lo anterior, la Administracion tributaria consider6 que la base imponible
del arrendamiento del edificio de oficinas de que se trata debia basarse en los
costes de finalizacién de la construccion, incrementados en el valor capitalizado de
la totalidad de los canones.

Con base en lo anterior, se plantea al Tribunal en primer lugar si el citado articulo
11, parte A, apartado 1, letra b), de la Sexta Directiva debe interpretarse en el
sentido de que determinadas adquisiciones de bienes y servicios (en concreto, el
valor de un derecho real que confiere a su titular la facultad de uso de un bien
inmueble y los costes de finalizacion del edificio de oficinas construido en la parcela



en cuestion) pueden incluirse en la base imponible de una entrega, en el sentido
del articulo 5, apartado 7, letra a), de dicha Sexta Directiva, cuando el sujeto pasivo
ya ha abonado el IVA correspondiente a dicho valor y a tales costes, pero lo ha
deducido inmediata e integramente.

A la cuestion prejudicial anterior responde de forma afirmativa el Tribunal,
sefalando que cuando el IVA abonado sobre los elementos del precio de coste se
deduce posteriormente de forma integra e inmediata, la imposicion resultante de la
asimilacion a una entrega efectuada a titulo oneroso no supone un gravamen
reiterado del mismo valor. En efecto, s6lo cuando el IVA correspondiente a tales
elementos siga estando a cargo del sujeto pasivo porque éste no haya procedido a
su deduccion, deberan omitirse dichos elementos de la base imponible.

Por tanto, los valores respecto de los cuales el sujeto pasivo ya ha abonado el IVA,
pero lo ha deducido con posterioridad de forma integra, pueden incluirse en la base
imponible a la que se hace referencia en el articulo 11, parte A, apartado 1, letra b),
de la Sexta Directiva.

De otra parte, se plantea al Tribunal si, en una situacion como la controvertida en el
litigio principal, en la que una parcela y un edificio en construccion situado en ella
fueron adquiridos mediante la constitucién de un derecho real que confiere a su
titular la facultad de uso de dichos bienes inmuebles, el articulo 11, parte A,
apartado 1, letra b), de la Sexta Directiva debe interpretarse en el sentido de que el
valor de dicho derecho real que ha de tomarse en consideracion en la base
imponible de una entrega, en el sentido del articulo 5, apartado 7, letra a), de la
referida Directiva, corresponde al valor de los importes que deben pagarse
anualmente como contraprestacion durante todo el periodo de vigencia del contrato
de censo enfitéutico que confiere dicho derecho real, o bien al valor de los importes
que habran de abonarse durante el periodo de vigencia restante de dicho contrato.

Considera el TJUE a este respecto que considerar, como hace el Gobierno
neerlandés, que ha de tenerse en cuenta el valor integro de la enfiteusis
correspondiente a la contraprestacion en el momento de su constitucién supondria
hacer caso omiso de que, por regla general, el valor de la enfiteusis disminuye con
el transcurso del tiempo e ignorar la regla segun la cual el precio de coste ha de
determinarse en el momento en que se realice la entrega, en el sentido del articulo
5, apartado 7, letra a), de la Sexta Directiva.

Asimismo, sefala el Tribunal que es cierto que los importes de los canones anuales
vencidos representan los importes abonados por Oudeland por el derecho de
enfiteusis, pero dichos importes no representan el valor del referido derecho en el
momento de la entrega, en el sentido del articulo 5, apartado 7, letra a), de la citada
Directiva.



Por tanto, concluye el TJUE sefalando que el valor que ha de tomarse en
consideracion para el calculo de la base imponible corresponde al valor de los
importes que deben pagarse anualmente como contraprestacion unicamente
durante el periodo de vigencia restante del censo enfitéutico que confiere ese
derecho real, corregidos o capitalizados con arreglo al mismo método que el
empleado para determinar el valor de constitucion del derecho de enfiteusis.

Tribunal Supremo. Sala de lo Contencioso. Sentencia de 6 de abril de 2016. N°
recurso 3488/2014

Reglas de localizacion de las prestaciones de servicios — regla de cierre de “uso
efectivo” — articulo 70.Dos de la Ley del IVA — servicios de telecomunicaciones

En el marco de una inspeccion tributaria, ésta concluy6 que las ventas de tarjetas
de prepago para teléfonos moviles (servicios de telecomunicacion) que la entidad
recurrente habia realizado a empresas domiciliadas en Andorra resultaban sujetas
al IVA espaniol por aplicacion de lo recogido por el articulo 70.Dos de la Ley del
IVA.

En la operaciéon examinada, existian cuatro partes: un primer operador, un
destinatario intermedio (empresa recurrente), diversas entidades que adquirieron
las tarjetas a la empresa recurrente (entidades domiciliadas en Andorra) y terceras
personas que las adquirieron de estas ultimas. La inspeccion considerd que el
servicio de telecomunicacion prestado por la empresa recurrente a las entidades de
Andorra quedaba localizado en Espafa (y, por tanto, sujeto al IVA espaiol) pues,
de acuerdo con las condiciones pactadas con el primer operador, las tarjetas de
prepago solo podian ser utilizadas en Espafia.

En cambio, la parte actora sostiene que no se cumplen los requisitos exigidos por
el articulo 70.Dos de la Ley del IVA para localizar dicho servicio en Espafa, siendo
tales requisitos, a su juicio: a) que la utilizacion efectiva del servicio se realice en el
TAI (cuestion pacifica entre las partes) y b) que dicha utilizacion se realice por el
destinatario del servicio, lo que en este caso no sucederia, en opinidn de la
recurrente, pues las tarjetas eran posteriormente vendidas por las entidades
andorranas (su cliente) a terceros.

Pues bien, el Tribunal Supremo desestima el recurso de casacion planteado por la
empresa recurrente y lo hace en la misma linea que la Audiencia Nacional,
fundamentandose en la sentencia del TJUE, de 19 de febrero de 2009, asunto C-
1/08, Athesia Druck.

Recordemos que dicha sentencia Athesia Druck amparaba la aplicacion de la regla
de cierre de localizacion de las prestaciones de servicios prevista en el articulo 9,
apartado 3, letra d) de la Sexta Directiva (actualmente, letra b) del articulo 59.bis de
la Directiva 2006/112/CE) en un supuesto de hecho en el que un proveedor



comunitario prestaba unos servicios publicitarios a un empresario establecido en un
pais tercero y la utilizacion efectiva de los mismos no iba a ser realizada por este
ultimo sino por sus clientes en el Estado miembro de establecimiento de dicho
proveedor comunitario (entendiendo que existia utilizacién efectiva de dicho
servicio en ese territorio pues los mensajes publicitarios se difundian en ese Estado
de la UE).

A tenor de lo anterior, el Tribunal Supremo sefiala que basta que la explotacién
efectiva del servicio se realice en el propio territorio de aplicacién del Impuesto
espanol para aplicar la regla de cierre recogida por nuestro articulo 70.Dos de la
Ley del IVA, como ocurre en el presente supuesto, tal y como se desprende de las
condiciones generales suscritas con el primer operador, con independencia de que
dicha utilizacion o explotacidn efectiva se haga por terceros y no por las entidades
domiciliadas en Andorra. En consecuencia, determina que los servicios de
telecomunicacion prestados por la empresa recurrente a las entidades andorranas
quedan sujetos al IVA espaniol.

En este sentido, el Alto Tribunal también sefiala que para llegar a dicha conclusion
solo contempla el tratamiento de los servicios prestados por la recurrente a la
entidad andorrana, quedando al margen la operacion realizada posteriormente por
esta ultima a terceros, por lo que, en cualquier caso, se respeta el criterio de que
cada operacion debe ser considerada por si misma, tal y como apuntaba la
sentencia Athesia Druck antes mencionada.

Por ultimo, el Tribunal Supremo razona que, en contra de lo alegado por la
empresa recurrente, el principio de seguridad juridica queda, a su juicio,
salvaguardado, ya que se trata de un supuesto en el que era del todo previsible
que dicha utilizacion efectiva se produjese “en Esparia’ (cabria entender que el Alto
Tribunal se refiere realmente al territorio de aplicacion del IVA), ya que el servicio
de telecomunicaciones —las tarjetas telefonicas- sélo podian ser utilizadas en este
territorio.

Tribunal Supremo. Sala de lo Contencioso. Sentencia de 14 de abril de 2016.
N° recurso 1544/2014

Exenciones — entregas intracomunitarias de bienes — medios de prueba del
transporte efectivo a otro Estado miembro

La cuestion planteada en el presente recurso para la unificacién de doctrina
consiste en determinar si las operaciones efectuadas por la recurrente en favor de
un empresario portugués tenian la consideracion de entregas intracomunitarias de
bienes exentas del IVA espafiol o si quedaban sujetas al IVA en el TAI.



La Administracion Tributaria y la sentencia de instancia consideraron que no habia
quedado justificada la exencion recogida por el articulo 25 de la LIVA al entender
que no quedaba acreditado el transporte de las mercancias con la documentacién
aportada.

En este sentido, y en atencion a reiterada jurisprudencia anterior, el Tribunal vuelve
a senalar que la aplicacion de dicha exencion exige que el vendedor demuestre
que ha existido un transporte efectivo de los bienes desde el TAI con destino al
territorio de otro Estado miembro.

No obstante, puesto que dicha circunstancia es una cuestion estrictamente de
prueba, cuya valoracion fue efectuada por la Sala de Instancia, ésta ha de quedar
excluida del recurso de casacion planteado en el presente supuesto para la
unificacion de doctrina.

Es por ello por lo que el Tribunal desestima el recurso de casacién al entender que
no se dan los presupuestos minimos necesarios respecto a la triple identidad y a la
necesidad de no efectuar una nueva valoracion de la prueba.

En su opinidn, el presente caso difiere del planteado en la sentencia de contraste
de 7 de marzo de 2011 en el que si se habia acreditado la expedicion
intracomunitaria, pues aqui no se dispone de la totalidad de las cartas de transporte
desde el lugar de origen del transporte, ni en opinioén de la sala de instancia se
desplegd la diligencia necesaria para la aplicacion de los principios de
proporcionalidad y seguridad juridica respecto a las informaciones relativas al
adquirente (i.e. quien carecia de instalaciones para desenvolver su actividad, cuyas
facturas no habian sido aportadas en su totalidad, era desconocido en su domicilio
fiscal, disponia de dos NIF diferentes para las operaciones con otras empresas
espafolas, etc.).

Tribunal Superior de Justicia de Madrid. Resolucion n° 310/2016, de 16 de
marzo de 2016

Cambio de tipos impositivos — Devengo del Impuesto — Ejecuciones de obra

En la presente sentencia el TSJ de Madrid se pronuncia sobre el devengo del IVA
en las ejecuciones de obra.

La entidad recurrente emitid, entre enero y mayo del 2010, varias facturas cuyo
vencimiento era posterior al 1 de julio de 2010.

A raiz de la modificacion de los tipos impositivos, que se produjo con efectos 1 de
julio de 2010, la recurrente emitio diversas facturas rectificativas repercutiendo el
IVA al tipo del 18%, en lugar de al 16%.



La entidad receptora se negd a soportar la repercusion de dicho IVA al considerar
que se habia producido una entrega parcial de las obras y, por tanto, el devengo
del impuesto.

Por el contrario, la entidad recurrente consideraba que las facturas controvertidas
se correspondian con mediciones parciales de las obras y que el devengo se habia
producido en el momento de pago de las facturas, el cual se produjo en fecha
posterior a la reforma legislativa.

Al tratarse de entregas de bienes, el Tribunal determina que lo relevante a efectos
del devengo del IVA, no es el hecho formal de la emision de las certificaciones
parciales de obra, las cuales podrian corresponderse con las facturas
controvertidas, sino que lo realmente relevante es la entrega de la obra al cliente.
Por tanto, si se ha producido una entrega fisica de parte de la obra, y se recepciona
por el cliente, en ese momento se produce el devengo del IVA, aunque todavia no
se haya ejecutado la obra completa. En caso contrario, el IVA solo de devengaria
en el momento del pago parcial o total del importe de las obras.

Del contrato celebrado entre las partes no puede deducirse cuando se produjo
realmente la entrega material de las obras. Por ello, el Tribunal concluye que debe
entenderse que el IVA no se devengd antes del 1 de julio de 2010, con lo que era
procedente la emision de las cinco facturas rectificativas al tipo del 18%.



Doctrina Administrativa

Tribunal Econdmico-Administrativo Central. Resolucion 703/2013, de 17 de
marzo de 2016

Base imponible — Minoracion de la base imponible — Rectificacion a la baja de las
cuotas del IVA previamente repercutidas - Descuentos de los laboratorios al
Sistema Nacional de Salud en funcién del volumen de ventas

En la presente resolucion, el TEAC se pronuncia sobre el tratamiento que las
compainiias de distribucion de medicamentos deben de dar a las cantidades que
ingresan al Sistema Nacional de Salud en funcion del volumen de ventas a
pacientes del sistema.

Para la mejor compresion de la resolucion, a continuacion se hace un breve
resumen del funcionamiento del sistema de distribucidon de medicamentos con
receta.

La entidad recurrente vende productos a distribuidores y oficinas de farmacia a un
precio determinado, repercutiendo el IVA correspondiente a ese precio. Asimismo,
los distribuidores venden a oficinas de farmacia y las oficinas de farmacia venden a
su vez a los clientes finales, repercutiendo el IVA correspondiente al precio de venta
de los productos.

En el caso de medicamentos vendidos con receta, los clientes satisfacen a las
farmacias una parte del precio, y el IVA correspondiente a esa parte del precio. El
resto del precio lo paga el Sistema Nacional de Salud a las farmacias, también con
el IVA correspondiente a la parte del precio que paga.

Posteriormente, la entidad recurrente tiene que pagar unas cantidades al Sistema
Nacional de Salud, calculadas en funcién del volumen de ventas de medicamentos
con receta. De esta forma, el precio finalmente recibido por sus ventas de
medicamentos es inferior al de la venta inicial.

Esta ultima operacién constituye un descuento o rappel posterior al hecho
imponible. Por tanto, la entidad recurrente podra minorar la base imponible. Para
ello debera de expedir una factura rectificativa recogiendo el descuento pero, como
la recurrente no concede el descuento a quienes le han comprado los productos
directamente (los distribuidores), no debera de remitir la factura a sus clientes.

En lo que respecta a la cuantia de la rectificacion, la base imponible no debe de
rectificarse en la cuantia total del descuento dado que debe considerarse que éste
lleva incluido el IVA.



Por ultimo, en lo relativo a la forma de efectuar las rectificaciones, la modificacion
de la base imponible como consecuencia de la concesion de descuentos con
posterioridad al momento de realizarse la operacion no implica la transformacién
del caracter del ingreso efectuado originariamente. Por tanto, el ingreso realizado
originalmente no tiene el caracter de indebido. En conclusion, la entidad recurrente
debera rectificar a la baja las cuotas del IVA inicialmente repercutidas mediante el
procedimiento previsto en el apartado b) del articulo 89.Cinco de la Ley del IVA,y a
partir del momento en que adquiera firmeza la Resolucion del TEAC, dado que no
cabe considerar que ha decaido el derecho a efectuar dicha rectificacion por el
tiempo que transcurrié desde la concesion de los descuentos hasta la presente
Resolucién, ya que durante ese tiempo la cuestion era objeto de controversia ante
los Tribunales en cuanto a la naturaleza de la devolucion.

Direccion General de Tributos. Contestacion n° V0811-16, de 1 de marzo de
2016

Hecho imponible — Entregas gratuitas de botellas de vino a potenciales clientes

En esta contestacién vinculante, la DGT ha analizado la tributacion, tanto en el
Impuesto sobre Sociedades, como en el IVA, de determinadas entregas gratuitas
de cajas de botellas de vino que una empresa, dedicada a la elaboracion y
embotellado de vinos, realiza a sus potenciales clientes. Segun la descripcion de
los hechos realizada en la propia contestacion a consulta se infiere que las botellas
entregadas de forma gratuita son idénticas en capacidad y aspecto a las que dicha
empresa comercializa.

Por lo que al IVA se refiere, la DGT, tras citar los articulos 4 y 9.1°, letra b) de la
LIVA -este ultimo regulador de uno de los llamados autoconsumos de bienes
externos-, acaba concluyendo lo siguiente:

“De conformidad con lo anterior, en la medida en que la entidad se dedica a la
comercializacion de vino y las botellas que son entregadas a los clientes
potenciales forman parte del patrimonio empresarial de la consultante, debe
sefialarse que la entrega de las mismas a titulo gratuito constituye la realizacion de
una operacion asimilada a una entrega de bienes que se encuentra sujeta y no
exenta del impuesto”.

Debe destacarse que la DGT obtiene dicha conclusion sin realizar analisis alguno —
o al menos no lo hace expresamente- que permita discernir como llega a la misma
y, en especial, sin valorar la posible aplicacion del supuesto de no sujecion
recogido en el articulo 7.2° de la Ley del IVA, relativo a las entregas gratuitas de
muestras comerciales de mercancias.



Este ultimo precepto constituye la transposicion a derecho interno espafol del
segundo parrafo del articulo 16 de la Directiva 2006/112/CE, que establece que no
se asimilaran a una entrega de bienes efectuada a titulo oneroso (es decir, no
constituyen operaciones sujetas al Impuesto) “las apropiaciones que por
necesidades de la empresa tengan como destino la entrega de los bienes a titulo
de obsequios de escaso valor o como muestras comerciales”.

Concepto éste de “muestra comercial” que ha sido objeto de interpretacion por
parte del Tribunal de Justicia de la Unidon Europea en su sentencia de 30 de
septiembre de 2010, asunto C-581/08, EMI Group Ltd y que, a nuestro juicio,
deberia haberse tenido en cuenta a fin de valorar la posible aplicacion del supuesto
de no sujecion establecido en el mencionado articulo 7.2° de la Ley del IVA al
supuesto de hecho planteado por la empresa consultante. Bajo esta interpretacion,
la circunstancia de que las botellas entregadas de forma gratuita sean idénticas en
capacidad y aspecto a las que dicha empresa comercializa no tendria
necesariamente que cercenar la aplicacion de dicho supuesto de no sujecion.

. Direccidon General de Tributos. Contestacion n° V0868-16, de 9 de marzo de
2016

Calificacion juridica de la parte del seguro facturada en los casos en los que el
tomador es la entidad consultante o es el cliente final

En la presente contestacion, la DGT se ha pronunciado sobre distintas cuestiones
que se derivan del siguiente supuesto de hecho:

La entidad consultante se dedica al arrendamiento (“renting”) a largo plazo de
vehiculos facturando a sus clientes la parte correspondiente al seguro del vehiculo
contratado con una entidad aseguradora.

Comienza la DGT haciendo una distincion entre los distintos casos que podrian
plantearse, segun la sucinta descripcion realizada por la consultante, que son:

- que el tomador del seguro fuera el cliente final (arrendatario del contrato de
renting) en cuyo caso la entidad aseguradora emitiria factura a favor de dicho
cliente pero el coste de la misma seria abonado por la entidad consultante
(arrendadora del contrato de renting).

- que el tomador del seguro fuera la entidad consultante en cuyo caso la entidad
aseguradora emitiria factura de seguro a favor de dicha entidad que,
posteriormente, refacturaria al cliente final el importe del seguro dentro de su
cuota de renting, si bien, en este caso el importe facturado en concepto de
seguro podria no coincidir con el importe satisfecho a la entidad aseguradora.
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El primero de los casos, sefala el Centro Directivo, no ofrece lugar a dudas ya que
la prestacidn del servicio de seguros es una operacion sujeta pero exenta en la que
el arrendador se cubre durante el periodo de arrendamiento de las posibles averias
del vehiculo a cambio del pago de una prima. El hecho de que la prima sea
pagada por un tercero (entidad consultante y arrendadora) no varia la anterior
calificacion.

En cuanto al segundo supuesto, debe conocerse si en tales circunstancias, el
renting y el seguro del objeto del contrato de renting forman, a efectos del IVA, una
prestacion unica o si se trata de operaciones independientes.

Para aclara esta cuestion, la DGT comienza aludiendo el criterio mantenido por el
TJUE en la sentencia de 17 de enero de 2013 BGZ Leasing, asunto C-224/11,
donde se pronunciaba, en un supuesto similar, del siguiente modo:

“Si bien el arrendatario esta obligado a que el bien objeto del leasing esté
asegurado, dispone de la facultada de asegurar dicho bien con la compafiia de
seguro de su eleccion. Por tanto la exigencia de una cobertura de seguro no
implica, en si misma, que una prestacion de seguro realizada a través del
arrendador, tenga un caracter indisociable o accesorio en relacion con la prestacion
de servicios de leasing”

En consecuencia, la DGT resuelve que el hecho de que el arrendatario tenga la
facultad de asegurar el bien con cualquier compania de seguros debe apreciarse
como un indicio en el sentido de que se trata de una prestacion independiente.
Asimismo anade que el modo de facturacién y tarificacion, si bien no son elementos
decisivos, también pueden apuntalar esta decision.

Finalmente, partiendo de la base de que son prestaciones independientes, la DGT
analiza el tratamiento que debe recibir la operacidn de seguros a efectos del IVA
cuando es la empresa de renting quien media en su realizacion. Para ello la DGT
aclara que, estando sujeta y exenta en virtud del articulo 20.Uno.16° la operacion
de seguros que subyace, no procede dejar fuera de la exencion la mera facturacion
de costes correspondientes a dicha operacion. Esto es, siempre y cuando, la
prestacion de seguros refacturada permanezca sin cambios y sin alteracion alguna
en el precio de la misma.

Por el contrario, en los casos en los que no se facture exactamente lo mismo, es
decir, se facture en las cuotas de renting una cantidad mayor o menor, habra que
estar a las estipulaciones contractuales pero, en principio, a juicio de la DGT dichas
operaciones deben quedar sujetas y no exentas del Impuesto sobre el Valor
Anadido.
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4. Direccion General de Tributos. Contestacion n° V0893-16, de 10 de marzo de
2016

Tributacion de la adquisicion de una vivienda en construccion con compromiso del
vendedor a finalizar las obras

En la presente contestacion, la DGT se ha pronunciado sobre el siguiente supuesto
de hecho:

La entidad consultante transmiti6 mediante escritura publica una vivienda
unifamiliar en construccion a una persona fisica.

En la escritura publica se estipula que la vendedora (consultante) queda obligada a
finalizar la construccion de la vivienda.

En primer lugar, conviene aclarar que, de acuerdo con el texto de la consulta, la
entidad consultante habria suscrito un contrato de compraventa formalizado en
escritura publica de fecha julio de 2014 para la transmisién a una persona fisica de
una vivienda unifamiliar en construccién, en virtud de la cual la compradora
adquiria la propiedad de la vivienda pero la vendedora se comprometia a finalizar la
construccion a su costa.

Asi, se acordo que la transmisidn de la vivienda en construccion se produjera
mediante el otorgamiento de la escritura publica, pero incluyendo una clausula
mediante la cual la vendedora se comprometia a la finalizacién de las obras de
construccion, por lo que se puede concluir que parte del pago del precio de la
compraventa constituye la contraprestacion de la ejecucion de obras que debe
realizar la parte vendedora para la finalizacion de la misma.

Sentado lo anterior, comienza la DGT aludiendo a lo dispuesto en el articulo 1462
del Cdédigo Civil, que en lo que aqui respecta, establece que cuando se haga la
venta mediante escritura publica, el otorgamiento de esta equivale a la entrega del
bien objeto de contrato, si de la misma no resultara claramente lo contrario.

En segundo lugar se hace referencia al concepto de entrega de bienes por un lado,
a efectos del IVA (transmision del poder de disposicion de un bien corporal), y por
otro, a efectos de la Directiva Comunitaria que regula dicho Impuesto (transmision
del poder de disposiciéon de un bien corporal con las propiedades atribuidas a su
propietario).

Para poder interpretar estos conceptos, alude la DGT a la Sentencia del TJUE
Shipping and Forwarding Enterprise Safe BV, estableciendo que el mismo debe
interpretarse desde un punto de vista comunitario, por lo que se producira una
entrega de bienes a estos efectos cuando las facultades que se atribuyen al
destinatario de una operacion puedan compararse a las conferidas a su propietario.
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En lo que aqui respecta, en el caso planteado en la consulta objeto de analisis el
otorgamiento de la escritura publica equivale a la entrega de la vivienda en
construccion, produciendo el efecto traslativo de la propiedad de la misma y
pasando el comprador a ostentar la posesion inmediata de la misma.

En particular a efectos del IVA espafiol, la compradora se convierte en promotora
de la edificacién desde el momento en que adquiere una edificacién en curso que
aun no ha sido finalizada, y de cuya terminacion se encarga la parte vendedora,
que incluye el precio de las obras en el correspondiente a la compraventa.

Esta circunstancia se produce con independencia de que la consolidacion de la
posesion plena de la vivienda se entienda producida una vez la obra haya
terminado, momento en el que se producira la finalizacion de la posesion temporal
concedida a la vendedora para finalizar las obras.

En relacion con el devengo de la citada operacion, se pronuncia la DGT
estableciendo que tal y como dispone el articulo 75.Uno de la LIVA, se entendera
producido para el caso que aqui respecta cuando tenga lugar la puesta a
disposicion del bien al adquirente, hecho que tiene lugar con ocasion del
otorgamiento de la escritura publica de julio de 2014.

Por ultimo, y en lo que respecta al tipo impositivo de la operacion de referencia,
analiza la DGT la posibilidad de aplicar el tipo reducido que establece la LIVA para
aquellos casos en los que se produce la transmision de un edificio o partes de los
mismos aptos para su utilizacion como viviendas.

Asi, y de acuerdo con la doctrina de la DGT establecida al respecto, un bien
inmueble tendra la consideracion de parte de un edificio apta para su utilizacion
como vivienda cuando se disponga en el momento de la entrega de la
correspondiente cédula de habitabilidad o licencia de primera ocupacion, y
objetivamente considerado, sea susceptible de ser utilizado como tal.

De conformidad con lo anterior, concluye la DGT que el tipo de gravamen aplicable
a las entregas de edificaciones en construccion (incluso viviendas) sera el general
del 21 por ciento.

Direcciéon General de Tributos. Contestaciones n° V0896-16 y n° V0916-16, de
10 de marzo de 2016

Alquiler de vehiculos con conductor. Reglas de localizacion

En la presente contestacion, la DGT se ha pronunciado sobre el tratamiento que
debe recibir, a efectos del Impuesto sobre el Valor AAadido, el alquiler de vehiculos
con conductor, en el siguiente supuesto de hecho:
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La entidad consultante es una cooperativa que se dedica al alquiler de vehiculos
con conductor. Entre sus clientes hay empresas de distintos estados europeos que
contratan sus servicios para desplazar a sus clientes en Espara. La facturacion se
hace a la empresa extranjera.

La DGT dilucida, en primer lugar, el tipo impositivo aplicable a las operaciones que
se refiere el objeto de consulta. De acuerdo con el articulo 91, apartado uno. 2,
numero 1° de la Ley de IVA se aplicara el tipo del 10 por ciento a los transportes de
viajeros y sus equipajes.

Asimismo, matiza la DGT que para la determinacion del tipo impositivo aplicable a
las operaciones a que se refiere el escrito de consulta debe atenderse a la
verdadera naturaleza de las operaciones realizadas por los interesados con
independencia de la forma y denominacién que les hubieran otorgado las partes
contratantes.

En base a lo anterior, la DGT viene a informar que, en virtud del articulo 99 de la
Ley de Ordenacion de Transporte Terrestre, Ley 16/1987, de 30 de julio, el
arrendamiento de vehiculos de turismo con conductor constituye una modalidad de
transporte de viajeros y su ejercicio estara condicionado a la obtencion de la
correspondiente autorizacion, de conformidad con lo dispuesto en los articulos 42 y
43.1 de la citada Ley.

En consecuencia, se determina legalmente que la actividad de alquiler de vehiculos
con conductor constituye una modalidad de transporte de viajeros, y no de alquiler
de vehiculos.

Una vez determinado el tipo impositivo aplicable, la DGT hace referencia al lugar
de realizacion de dichos servicios objeto de consulta. Concretamente, trae a
colacién el articulo 70.Uno.22, el cual establece que se entenderan prestados en el
TAl los servicios de transporte de viajeros, por la parte de trayecto que discurra por
dicho territorio, cualquiera que sea su destinatario.

En base a lo anterior, la DGT concluye que la actividad de alquiler de vehiculos con
conductor constituye una modalidad de transporte de viajeros, sujetos al IVA (10
por cierto), unicamente por la parte del trayecto de los mismos que transcurra por el
TAI, con independencia de cual sea la nacionalidad o lugar donde resida o esté
domiciliado el destinatario de dicho servicio.
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Direccion General de Tributos. Contestacion n° V1011-16, de 14 de marzo de
2016

Se cuestiona por la entidad acerca de la sujecion de la operacion al Impuesto y la
localizacion del hecho imponible

La consultante es una sociedad mercantil establecida en Canarias y sin
establecimiento permanente en el territorio de aplicacion del impuesto que solicita
al Colegio de Registradores de la Propiedad, a través de su pagina web, una “nota
de localizacion” cuya finalidad es la investigacion juridico econémica de un
inmueble sito en la Peninsula para el ejercicio de acciones judiciales. En la factura
recibida por el Colegio de Registradores se le repercute a la consultante el
Impuesto sobre el Valor Afiadido.

En primer lugar aclara brevemente la DGT que los servicios prestados por el
Colegio de Registradores de la Propiedad, son servicios prestados en el ejercicio
independiente de una profesién y por ello constituyen una operacion sujeta y no
exenta del Impuesto.

En cuanto a la localizacion de los servicios descritos, la DGT realiza un analisis
extenso sobre la aplicacién o no de la regla especial de localizacidén contenida en el
articulo 70.Uno.1° de la Ley del IVA 'y 47 de la Directiva en lo relativo a servicios
directamente relacionados con bienes inmuebles. A estos efectos, el Centro
Directivo recuerda que el articulo 31.bis del Reglamento de ejecucioén 282/2011
establece que:

“Los servicios vinculados a bienes inmuebles contemplados en el articulo 47 de la
Directiva 2006/112/CE solo abarcaran aquellos servicios que tengan una
vinculacion suficientemente directa con los bienes inmuebles en siguientes casos:

a) cuando se deriven de un bien inmueble y dicho bien sea un elemento
constitutivo de los servicios y sea basico y esencial para los mismos

b) cuando se presten en relacion con un bien inmueble o se destinen a él y tengan
por objeto la modificacidn fisica o juridica de dicho bien”

Si bien el articulo reproducido no desplegara efectos hasta el 1 de enero de 2017,
el TJUE en la sentencia de 16 de octubre de 2014, asunto Welmory, sefial6é que
incluso cuando determinados preceptos del Reglamento citado no estén todavia en
vigor, su contenido debe ser considerado a los efectos de la aplicacion del articulo
47 de la Directiva 2006/112/CE.

De acuerdo con los fundamentos expuestos, la DGT concluye que el servicio por el
cual el Colegio de Registradores de la Propiedad emite una nota de localizacion
referida a un inmueble sito en peninsula careceria de sentido si no estuviera
referido a un inmueble especifico e identificado, cumpliéndose con ello el requisito
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contenido en el articulo 31 de que los servicios se deriven de un bien inmueble y
dicho bien sea un elemento constitutivo de los servicios y sea basico y esencial
para los mismos.

Por consiguiente, el servicio aqui analizado quedara localizado en el territorio de
aplicacion del IVA en virtud de la regla especial contenida en el articulo 70.Uno.1°
de la Ley.

Direccion General de Tributos. Contestacion n° V1012-16, de 14 de marzo de
2016

Aplicacion de la exencion regulada en el articulo 20.Uno.23° de la Ley del IVA

En la presente contestacion, la DGT se ha pronunciado sobre el siguiente supuesto
de hecho:

La consultante es una persona fisica que ha venido realizando su actividad en una
vivienda arrendada a una entidad bancaria en virtud de un contrato de
arrendamiento financiero cuya duracion es de 10 afios y por el que venia
soportando el impuesto incluido en cada una de las cuotas mensuales del
arrendamiento. El consultante decide destinar el inmueble, tras casi seis afios de
vigencia del contrato, a su uso como vivienda habitual comunicando esta
circunstancia a la entidad bancaria y continuando vigente el contrato en las mismas
condiciones.

En la presenta consulta se analiza la posibilidad de aplicar al arrendamiento
financiero de referencia la exencidn regulada en el articulo 20.Uno.23° de la LIVA a
partir del cambio de destino del inmueble para empezar a ser utilizado como
vivienda habitual, teniendo en cuenta que el consultante no podria renunciar a la
exencion por el destino al que afecta el inmueble.

En primer lugar, comienza la DGT analizando la redaccion del citado articulo
20.Uno.23° de la LIVA en virtud del cual estaran exentos del Impuesto los
arrendamientos que tengan la consideracion de servicios, y la constitucion y
transmision de derechos reales de goce y disfrute que tenga por objeto, entre otros,
los edificios o partes de los mismos destinados exclusivamente a viviendas o a su
posterior arrendamiento por entidades gestoras de programas publicos de apoyo a
la vivienda, o por sociedades acogidas al régimen especial de Entidades dedicadas
al arrendamiento de viviendas establecido en la Ley del Impuesto de Sociedades.

En este sentido, el citado articulo establece que entre otros casos, esta exencién
no sera de aplicacion a los arrendamientos con opcidén de compra de terrenos y
viviendas si la entrega estuviese sujeta y no exenta al IVA espaiol.
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Por lo tanto, de conformidad con lo anterior, concluye la DGT que el arrendamiento
de una vivienda mediante un contrato de arrendamiento financiero con opcién de
compra estara sujeto y no exento al IVA si la entrega posterior resultara de igual
forma sujeta y no exenta al Impuesto.

En segundo lugar, y con objeto de analizar si la entrega resulta sujeta y exenta
para asi valorar si resulta de aplicacion o no la exencion regulada en el articulo
20.Uno.23° de la LIVA, estudia la DGT la posibilidad de aplicar a la misma la
exencion establecida en el articulo 22.Uno.22° de la LIVA.

Asi, establece este Centro Directivo que en virtud del citado articulo estaran
exentas al IVA las segundas y ulteriores entregas de edificaciones, incluidos los
terrenos en que se hallen enclavadas, cuando tengan lugar después de terminada
su construccion o rehabilitacion.

De igual forma, el mencionado articulo establece que la exencidén no sera aplicable
entre otros, a las entregas de edificaciones efectuadas en el ejercicio de la opcion
de compra inherente a un contrato de arrendamiento, por empresas dedicadas
habitualmente a realizar operaciones de arrendamiento financiero. A estos efectos,
los contratos de arrendamiento financiero tendran una duracién minima de diez
anos.

De acuerdo con lo anterior, en principio las segundas entregas de edificacion
estarian exentas del Impuesto.

Sin embargo, y en virtud de la excepcion a la aplicacion de la exencion antes
mencionada, no estaran exentas las segundas entregas de edificaciones que se
produzcan como consecuencia del ejercicio de una opcion de compra inherente a
un contrato de arrendamiento financiero.

Por lo tanto, concluye la DGT a estos efectos, estableciendo que en la medida en
que en el supuesto planteado el consultante simplemente modifica el destino de la
vivienda, que el contrato de arrendamiento financiero con opcion de compra tiene
una duracion de diez afios, y asumiendo que la entidad bancaria arrendadora
realiza esta actividad de forma habitual, la adquisicion de la vivienda que se
produzca como consecuencia del ejercicio de la opcion de compra estara sujeto y
no exenta al Impuesto.

En consecuencia, el arrendamiento de la vivienda mediante el contrato de
arrendamiento financiero, estara de igual forma sujeta y no exenta al mismo.
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Direccion General de Tributos. Contestacion n° V1117-16, de 21 de marzo de
2016

Devengo — Arrendamiento de inmuebles — Diferimiento de las cuotas a pagar

En la presente contestacion, la DGT ha analizado la regla de devengo en las
operaciones conocidas como de tracto sucesivo, sobre la base del siguiente
supuesto de hecho:

“El consultante se dedica a la actividad de arrendamiento de locales comerciales.
Tiene arrendado un local a una persona que realiza en el mismo una actividad
economica sujeta y no exenta. Durante varios meses, el local ha permanecido
clausurado como consecuencia de una medida cautelar adoptada por un Juzgado.
El arrendatario, durante ese tiempo, ha dejado de pagar el arrendamiento mensual
alegando causa de fuerza mayor, si bien, ha acordado con el consultante pagarle
de forma fraccionada y diferida a partir de que se reanude su actividad econémica.”

En primer lugar, la DGT recuerda que, de acuerdo con el articulo 75.Uno.7° de la
Ley del IVA, los servicios de arrendamiento se calificaran a efectos del Impuesto
como operaciones de tracto sucesivo o continuado. Asi, las cuotas del IVA
correspondientes a estos servicios se devengaran, como regla general en el
momento en que resulte exigible la parte del precio que comprenda cada
percepcion.

Por otro lado, se especifica que solo en el caso de que formal y expresamente se
cancele temporalmente la relacion contractual arrendaticia, o se modifique el
momento de su exigibilidad, con motivo de la medida cautelar de clausura del local
que impide el uso del mismo, se dejara de devengar el Impuesto.

De acuerdo con el supuesto de hecho analizado, la DGT entiende que no parece
que se produzca esta cancelacion de la relacion contractual, toda vez que el
arrendatario esta de acuerdo en abonar las cuotas de arrendamiento
correspondientes al periodo de interrupcidn, aunque sea de un modo fraccionado y
diferido. Por consiguiente, dicho centro directivo concluye que, en tanto no se
cancele o modifique la relacion arrendaticia, se seguira devengando el Impuesto
correspondiente al arrendamiento del mismo de acuerdo con la exigibilidad de las
cuotas de arrendamiento que se habia pactado.

Direccion General de Tributos. Contestacion n° V1182-16, de 23 de marzo de
2016

Importacion de bienes — Trabajos de montaje y ensamblaje - Adquisicion
intracomunitaria de bienes

La DGT analiza las distintas operaciones que se describen en el siguiente supuesto
de hecho para poder analizar su tributacién a efectos del IVA:
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“La entidad consultante es una compariia suiza no establecida ni identificada a
efectos del IVA en el territorio espariol de aplicacion del Impuesto pero si
identificada en otros Estados miembros. La consultante tiene previsto remitir desde
un territorio tercero componentes semiterminados a una compafriia establecida en
el TAl, sin traspasar la propiedad de los mismos, con la finalidad de que sean
objeto de trabajos de ensamblaje o transformacion. Las mercancias seran
despachadas a consumo y se liquidaran los derechos arancelarios y el IVA a la
importacion por la compariia espafiola que realiza los trabajos de ensamblaje.

Los trabajos de montaje y ensamblaje podran realizarse con o sin aportacion de
materiales por parte del proveedor de servicios de ensamblaje. Concluido el
proceso los proveedores del servicio remitiran los productos ensamblados a otro
Estado miembro, haciéndose cargo la consultante del transporte, donde se ultimara
Su montaje para luego ser reenviados fuera de la Comunidad.”

De acuerdo con la informacion contenida en el escrito de consulta la DGT entiende
que la entidad establecida que va a realizar los trabajos de ensamblaje, debera
haber actuado en la importacidén de las mercancias mediante representacion
indirecta, es decir, en nombre propio pero por cuenta del interesado, condicion que
ha de entenderse que detenta el duefio de las mercancias, en este caso la
empresa suiza consultante.

Como consecuencia de lo anterior, la entidad suiza consultante sera la que tenga
derecho, en su caso, a la deduccién o devolucion del IVA a la importacion que se
hubiera devengado.

En relacion a los trabajos de montaje y ensamblaje, la DGT recuerda que, en el
caso en que dichos trabajos presenten una significativa aportacion de materiales,
aportacion que puede ser no solo cuantitativamente relevante sino que puede ser
cuantitativamente poco importante pero por la calidad de los materiales aportados
(tecnolégicamente relevantes) el bien que se entrega es significativo para el cliente,
tendran la consideracion de entrega de bienes, en otro caso, constituiran una
prestacion de servicios.

En el caso en que dichos trabajos realizados por la entidad establecida tuvieran la
consideracion de prestaciones de servicios, dicha prestacién no estara sujeta al
IVA en la medida que su destinataria es la entidad suiza no establecida en el TIVA-
ES.

Por otro lado, la DGT especifica que el envio de los productos ensamblados por
parte de la entidad suiza a Italia donde, de acuerdo con la informacién contenida en
el escrito de consulta, van a ser objeto de montaje final antes de su envio definitivo
fuera de la Comunidad no podra ser considerado como una operacion asimilada a
una entrega intracomunitarias de bienes efectuada por la misma de acuerdo con
las disposiciones contenidas en el articulo 9.3° de la Ley del Impuesto.
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10.

Finalmente, en el caso en que las operaciones realizadas por la entidad establecida
a favor de la consultante tuvieran la consideracion de entregas de bienes, al ser
éstos enviados a Italia para su puesta a disposicion a favor de la consultante, dicha
entrega estara sujeta al IVA, pero exenta al tratarse de una entrega
intracomunitaria de bienes de acuerdo con el articulo 25 de la Ley del Impuesto.

Direccion General de Tributos. Contestacion n° V1185-16, de 23 de marzo de
2016

Agencia de viajes — Servicio de mediacion — Uso efectivo

A partir del siguiente supuesto de hecho, la DGT ha analizado la tributacion a
efectos del IVA de la actividad desarrollada por la agencia de viajes consultante
desde el TIVA-ES:

“El consultante es una agencia de viajes minorista establecida en el territorio de
aplicacion del Impuesto y trabaja actuando como intermediaria con una agencia de
viajes mayorista de Singapur no establecida en la Union Europea.”

Como punto de partida, la DGT recuerda que en el caso en que, tal y como se
desprende de la descripcidn del supuesto de hecho, la agencia de viajes
consultante no actué en nombre propio sino en nombre ajeno respecto del viajero
estaremos en presencia de un servicio de mediacion de los previstos en el articulo
11, apartado dos, numero 15° de la Ley del IVA. A sensu contrario, la consultante
no podra aplicar el Régimen Especial de Agencias de Viajes regulado en los
articulos 141 y siguientes de dicho cuerpo legal.

De acuerdo con la regla general de localizacidon de servicios establecida en el
articulo 69 de la Ley del IVA, los servicios de medicacion objeto de la consulta no
estaran sujetos al Impuesto en la medida en que su destinatario sea un empresario
o profesional que actue como tal y cuya sede de actividad econdmica, o
establecimiento permanente o, en su defecto, el lugar de su domicilio o residencia
habitual, se encuentra fuera del TIVA-ES (i.e. Singapur), con independencia de
donde se encuentre establecido el prestador de los servicios y del lugar desde el
que los preste.

No obstante, la DGT se plantea la aplicacién al supuesto de hecho analizado de la
disposicion contenida en articulo 70.Dos de la Ley del IVA, también conocida como
clausula de cierre o regla del uso efectivo.

Sin embargo, tras analizar las circunstancias que deben concurrir para que dicha
regla sea de aplicacion, la DGT ratifica la doctrina que ha venido aplicando
recientemente y concluye que para poder aplicar dicha disposicion, es necesario
que el servicio sea utilizado por el destinatario en la realizacién de aquellas
operaciones que esté llevando a cabo o tenga previsto realizar en el Estado
miembro donde se realiza materialmente el servicio.
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11.

Como consecuencia de lo anterior, en la medida en que el cliente de la consultante
establecido en Singapur no realiza ninguna actividad en TIVA-ES ni tiene previsto
realizarla en el futuro, la regla de uso efectivo no seria de aplicacion y, por lo tanto,
los servicios de mediacion prestados por la consultante no se encontrarian sujetos
al IVA.

Direccion General de Tributos. Contestacion n° V1308-16, de 31 de marzo de
2016

Establecimiento hotelero — Operacion de restructuracion — Sujecion al IVA

Mediante la presente contestacion, la DGT ha analizado la tributacion a efectos del
IVA de la transmisidn de los elementos afectos a la gestion hotelera en el siguiente
supuesto de hecho:

“La entidad consultante es una sociedad que ostenta la propiedad de un
establecimiento hotelero, que es su principal activo. Su tnica actividad es el
arrendamiento del mismo a otra sociedad vinculada que, a su vez, lo explota como
establecimiento turistico (...).

La sociedad explotadora y arrendataria del inmueble es la entidad G que cuenta
para el desarrollo de su actividad de sus propios medios tanto materiales como
humanos, para la gestion y comercializacion del Hotel (...).

La entidad consultante se esta planteando realizar una operacion de
reestructuracion consistente en una fusion mediante la que absorberia a la entidad
G, arrendataria y explotadora del inmueble. De esta forma, la propiedad y
explotacion de este establecimiento quedarian concentrados en una sola
sociedad.”

La DGT examina la no sujecion al IVA de la operacion descrita sobre la base del
articulo 7.1° de la Ley del IVA. Asi, tras desglosar la jurisprudencia mas relevante
del TJUE a estos efectos, en particular las sentencias Zita Modes Sarl y Christel
Schiever, dictamina que a la vista de la informacion suministrada podria entenderse
que la citada transmision constituye una unidad econémica autonoma capaz de
desarrollar una actividad empresarial por sus propios medios.

En concreto, la DGT concluye que, al ser la consultante la entidad arrendadora del
hotel y la arrendataria la entidad que cuenta con los medios materiales y humanos
necesarios para el desarrollo de la actividad hotelera, la transmision de los
elementos afectos a la gestidn hotelera debe considerarse como la transmision de
una unidad economica autébnoma no sujeta al IVA.
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12. Direccién General de Tributos. Contestaciones n° V1338-16 y V1339-16, de 31

de marzo de 2016
Asociacion sin animo de lucro — Organizacion de congresos — Exencion

En la presente consulta, la DGT analiza la posible exencién a efectos del IVA 'y las
correspondientes obligaciones formales de las entidades privadas sin animo de
lucro que pretenden organizar un congreso médico en el TIVA-ES.

La DGT tras desgranar los articulos 4, 5y 70 .Uno.7° de la Ley del IVA, sehala que
el servicio de acceso al congreso que prestan las entidades consultantes quedara
sujeto al IVA al realizarse en el TIVA-ES, cualquiera que sea su destinatario.

No obstante, de acuerdo con el articulo 20.Uno, numero 14 de la Ley del IVA, la
exencion se aplicara a las prestaciones de servicios consistentes en exposiciones,
congresos, manifestaciones y similares o que tengan lugar en el desarrollo de las
mismas, cuyo objeto sea la difusion de la cultura, siempre que se presten por
entidades de Derecho Publico o por entidades o establecimientos culturales
privados de caracter social.

Asimismo, recuerda la DGT que a las entidades consultantes, como sujetos
pasivos del IVA, les sera de aplicacion lo dispuesto en el articulo 164 de la Ley del
Impuesto, debiendo presentar las correspondientes autoliquidaciones periédicas,
asi como el correspondiente resumen anual del IVA. No obstante, si las entidades
consultantes unicamente realizan en el TIVA-ES operaciones exentas
comprendidas en el articulo 20 de la Ley del IVA, las consultantes quedan
exoneradas de la obligacion de presentar las citadas declaraciones.

Por ultimo, en relacion con la obligacidén de expedir factura por los servicios
prestados, de acuerdo con el Reglamento por el que se regulan las obligaciones de
facturacion, las consultantes deberan expedir y entregar factura por el servicio de
acceso que prestan a los congresistas en el territorio de aplicacion del Impuesto,
con independencia de que el mismo esté exento del IVA.
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lll. Country Summaries

Americas

Canada
HST rate changes in Newfoundland and Labrador and Prince Edward Island

The Government of Newfoundland and Labrador announced an increase to the
provincial component of the Harmonized Sales Tax (HST) of 2 percentage points
commencing 1 July 2016, raising the combined GST/HST rate from 13% to 15%. This
will affect any GST/HST registrant making supplies into the province of Newfoundland
and Labrador.

Furthermore, the Government of Prince Edward Island announced an increase to the
provincial component of the HST of 1 percentage point commencing 1 October 2016,
raising the combined GST/HST rate from 14% to 15%, affecting any GST/HST
registrant making supplies into the province of Prince Edward Island.

United States
South Dakota: Physical presence no longer required for sales tax collection

On 22 March 2016, Governor Dennis Daugaard signed Senate Bill 106 (S.B. 106)
amending S.D. Codified Laws § 10-45 and 10-52, effective 1 May 2016, to require the
collection of South Dakota sales tax on sales into South Dakota if, in the previous or
current calendar year, the seller’s sales into South Dakota exceed USD 100,000 or the
seller had 200 or more separate transactions into South Dakota.

S.B. 106 expands sales and use tax nexus beyond physical presence and requires the
collection of sales taxes on sales of tangible personal property, products transferred
electronically, or services for delivery into South Dakota if the seller meets either of the
following criteria in the previous calendar year or current calendar year:

- The seller’s gross revenue from the sale of tangible personal property, any product
transferred electronically, or services delivered into South Dakota exceeds USD
100,000; or

- The seller sold tangible personal property, any product transferred electronically, or
services for delivery into South Dakota in 200 or more separate transactions.

The provisions of S.B. 106 become effective on and after 1 May 2016, and may not be
applied retroactively.
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Asia Pacific

India

Service tax on services provided by Government or a local authority to a
business entity — exemptions, valuation, point of taxation and CENVAT credit

In the Union Budget for 2016, ‘all services’ rendered by ‘Government’ to business
entities were brought under the ‘reverse charge mechanism’, with effect from 1 April
2016, requiring recipients of Government services to discharge the tax liability. In
response to numerous representations made by business and industry associations,
certain services have been exempted, and changes have been made with respect to the
taxability, valuation, point of taxation and CENVAT credit in respect of services provided
by the Government and local authorities.

The salient features of the notifications issued in this regard are as follows:
- Services which have been exempted are:

- Services provided by Government or a local authority to another Government or
a local authority, except certain services by the department of posts, services in
relation to aircraft or a vessel, or transport of goods or passengers;

- Services by way of the grant of passport, visa, driving license, birth or death
certificates;

- Fines and liquidated damages payable to Government or a local authority for
non-performance of a contract entered into with Government or a local
authority, etc.

- Relevant provisions of the ‘Service Tax (Determination of Value) Rules, 2006’ have
been amended so as to provide that interest chargeable on deferred payment in
case of any service provided by Government or a local authority to a business
entity, where payment for such service is allowed to be deferred on payment of
interest, shall be included in the value of the taxable service.

- The CENVAT credit rules have been amended to provide that CENVAT credit of
service tax paid on one time charges (whether paid upfront or in installments) paid
in a year for the right to use natural resources, may be allowed to be taken evenly
over a period of three years. Further, CENVAT credit of service tax paid on
spectrum user charges, license fees, transfer fees charged by the Government on
the trading of spectrum and royalties in respect of natural resources would be
available in the year in which the same is paid. Additionally, CENVAT credit can be
taken on the basis of the documents specified in sub-rule (1) of rule 9 of CCR even
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after the period of one year from the date of issue of such a document in case of
services provided by the Government or a local authority or any other person by
way of assignment of right to use any natural resource.

- In the case of services provided by the Government or a local authority to any
business entity, the point of taxation shall be the earlier of the dates on which any
payment in respect of such service becomes due either in part or full as indicated by
issuance of a bill etc. by Government or a local authority demanding such payment
or when the payment is made.

Reimbursements to overseas branch office by head office in India not liable to
service tax

In a recent case, the Customs Excise and Service Tax Tribunal dealt with the issue of
whether reimbursements made to branches were in the nature of taxable services
rendered by the branch to the head office.

The appellant was engaged in the business of developing software for overseas
customers, particularly mobile operators, and rendered such services through ‘on-site'
and ‘offshore' operations. Engineers were deputed from India for the on-site operations.
For rendition of such services, the appellant established a network of branches and
subsidiary companies at different locations outside the country. Such establishments
acted as salary disbursers of the staff deputed from India to client locations as well as
other assigned activities. The salaries so disbursed, as well as other expenses of
running the branch, were met by the appellants. Payments made by customers were
also received in branches and transmitted to the appellants after netting the expenses
incurred by the branch. No service tax was discharged on reimbursements made
towards employees’ salary and other expenses to its branches.

Rejecting the contentions of the tax authorities that said payments were in the nature of
consideration for taxable services rendered by the branch to head office in India, the
Tribunal held that employees of the branch are the employees of the organization itself
and there is no independent existence of the overseas branch as a business. Further,
the transfer of funds by gross outflow or by netted flow are nothing but reimbursements
and taxing of such reimbursement would amount to taxing of transfer of funds which is
not contemplated by the service tax law.

The decision of the Tribunal is significant, as establishment of a person in a taxable
territory and his other establishment in a non-taxable territory are treated in service tax
law as establishments of distinct persons and yet reimbursement for meeting expenses
of such other establishment will not be liable to service tax.
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Indonesia
Bonded Logistics Center procedures

The Directorate General of Customs and Excise (DGCE) has issued Regulation No.
PER-01/BC/2016 (PER-01) concerning procedures for Bonded Logistics Centers with
effect from 29 January 2016.

A Bonded Logistics Center (PLB) is a facility for bonded storage where companies are
permitted to conduct value-adding activities intended to make the imported goods ready
for the next link in the supply chain, as long as they do not change the original
characteristics and function of the goods. Examples of permitted activities include
packaging, re-packaging, quality control, adjustments, repairing and consolidation for
export. Benefits of utilizing a PLB are as follows:

- Postponement of import duties;

- Non-collection of VAT, sales tax on luxury goods and/or Article 22 income tax on
import; and/or

- Exemption from excise duties.

Companies are allowed to store their goods in PLBs for up to three years, whereas
goods are only allowed to be stored in a normal Bonded Warehouse for up to one year.
Extension of storage time is granted on a case-by-case basis.

The PLB provides flexibility for companies to effectively manage their supplies of raw
material and/or intermediate materials for ease of access and cost effectiveness.

Implementation of ASEAN Single Window

The Government announced in March 2016 that it will be integrating import/export data
and information among ASEAN Member States through the ASEAN Single Window
(ASW). The ASW is a regional initiative connecting National Single Windows (NSWs) of
ASEAN Member States enabling the electronic exchange and integration of data and
information within the ASEAN region.

Further to the exchange of the intra-ASEAN Certificate of Origin (ATIGA Form D),
Indonesia will be participating in the pilot phase of the ASEAN Customs Declaration
Document (ACDD) which would cover the exchange of the following trade and shipping
information:

- Ocean Booking Confirmation;
- Loading Confirmation;

- Pre-Departure Export Manifest Summary; and
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- Quarantine documents such as Sanitary and Phytosanitary (SPS).
Excise tax may be imposed on plastic bottles and packaging

Efforts to manage plastic consumption in Indonesia may see an excise tax in the range
of IDR 200 to IDR 500 being imposed on both imported and domestically produced
plastic bottles and packaging.

If the House of Representatives (DPR) agrees to the proposal, the introduction of excise
tax on plastic bottles and packaging could take effect at the end of 2016.

Port reforms announced as part of economic package to reduce port dwelling
times

On 29 March 2016, the Government announced the Indonesia Single Risk Management
as part of the Economic Policy Package XI. Under the new policy, port authorities and
18 government agencies will harmonize their criteria for customs checks to result in
more streamlined procedures for both exports and imports, in order to reduce port
dwelling times. One of the main challenges is to improve the efficiency in the pre-
customs clearance process, as it currently involves numerous institutions for licenses
and permit issuance.

The Food and Drug Monitoring Agency (BPOM) and Customs and Excise will be the
first to integrate their systems under a single platform to effectively assess the import of
raw materials into the country. The Government will expand its integrated platform to
include the Trade Ministry and Agriculture Ministry in August 2016.

Upon full implementation of the new reforms, the amount of time it takes for goods to
clear customs at Indonesian ports is expected to be reduced from 4.7 days to 3.7 days
with the harmonized customs clearance procedures.

Singapore

Updated documentation requirements for removal of shut-out goods from Free
Trade Zones

With effect from 26 April 2016, traders or their Declaring Agent(s) will have to fulfill
revised declaration procedures when removing ‘shut-out’ goods from Free Trade Zones
(FTZs). (‘Shut-out goods’ refers to goods that are not carried on the intended vessel or
aircraft.)

Different customs permits/declaration procedures will need to be satisfied, depending
upon whether the goods:

- Are dutiable or non-dutiable;
- Are being removed within, or outside, a 24 hour time period from entry into the FTZ;
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- Were previously imported/held under customs controlled regimes e.g. Zero GST
Warehouse, Temporary Importation Scheme; or

- Were entered into the FTZ from Singapore Customs territory.

All traders and their Declaring Agent(s) must ensure that the customs
permits/declarations, including supporting documents, are produced to the ICA
(Immigration & Checkpoints Authority of Singapore) officer for inward cargo clearance of
the shut-out goods, to ensure compliance with Singapore Customs’ requirements.

Taiwan

New Government may consider raising gift and inheritance taxes and VAT to
finance long-term care for elderly

Taiwan’s new Government took office on 20 May 2016. The Government plans to
prioritize long-term care for the elderly, designating gift, inheritance and VAT as the
main source of funding for the initiative. As incoming Premier, Mr. Chuan Lin spoke
about the potential tax reform in a radio interview in late March, in which he mentioned
that the gift and inheritance taxes rate may be raised by 10% to 20%, while the VAT
rate may be raised by 0.5% to 5.5%. However, Mr. Lin indicated that this policy is not
finalized, and the new Government would accept more public suggestions.

The general VAT rate is regulated by Article 10 of the Value-added and Non-value-
added Business Tax Act (VAT Act) within a range of no less than 5% and no more than
10%. Taiwan has applied the lowest general VAT rate of 5% for more than 30 years. In
the past decades, the rise of the VAT rate has been discussed several times, but
opposing viewpoints and fear of negative impacts on the economy were reasons behind
the halt.

Faced with public criticism, Mr. Lin denied that this was a tax raise, but rather a fixture
under the Long-Term Care Service Act to provide more funding sources to long-term
care.

Unlike the gift and inheritance taxes, whose legal intention is to avoid widening of the
wealth gap between rich and poor, the VAT in nature is a consumption tax, and the
impact on the rise of the general VAT rate will affect all types of consumers. For this
reason, it is expected that the VAT rate increase would engage more discussion among
different political parties and it would be open to public comments, taking longer than
gift or inheritance taxes. However, as the funding needs of long-term care increase
annually, the VAT rate increase may not be the first priority for the new Government but
will no doubt be an issue to be considered.
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Advance Rulings on origin of goods

The Ministry of Finance (MOF) issued guidelines on 17 December 2015 which allow
taxpayers to request an Advance Ruling from the Customs authorities on the origin of
imported goods. The newly issued guidelines align with the World Trade Organization’s
(WTO) Trade Facilitation Agreement (TFA).

An Advance Ruling will only be granted for goods that are not imported under
preferential tariff rates (such as rates under a free trade agreement or for lesser-
developed countries). The ruling will be binding for three years.

Previous MOF guidance allowed taxpayers to apply for an Advance Ruling relating to
tariff codes or adjustments to transaction values according to Article 8 of the WTO'’s
Agreement on Customs Valuation (e.g. commissions and royalties). In 2015, the MOF
further relaxed the criteria to allow Advance Classification Rulings on goods that have
previously been imported to reduce the number of disputes.

Recent Advance Ruling developments in Taiwan demonstrate a trade facilitative
environment and encourage more companies to utilize Advance Rulings to develop
efficient supply chains. Taxpayers can now obtain a binding ruling before goods are
imported, which can reduce uncertainty on tariff classification; customs valuation
methodologies; applicability of import taxes, duties or other levies; and whether other
import/export rules (e.g. license requirements) apply. Nevertheless, importers should
carefully evaluate the appropriateness of applying for an Advance Ruling, including
whether similar rulings are publicly available and the potential impact of a ruling on
importers of other products.

Taxpayers should review declared tariff codes, customs value and origin of imported
goods to identify any uncertain factors and/or complexities to determine whether an
Advance Ruling would be useful.

Vietham
Export and import duties legislation amended

On 6 April 2016, the National Assembly passed new legislation, Export and Import
Duties 2016, to replace the 2005 legislation. The new legislation is to take effect from 1
September 2016.

Notable changes under the new legislation are as follows:

1. Duty exemption for materials and supplies imported to manufacture export
products

Currently, enterprises importing materials and supplies to manufacture export goods
are subject to import duty deferral of 275 days. If finished products are not exported
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within 275 days, enterprises are required to pay import duties and subsequently
submit a claim for refund after the finished products have been exported.

Under the new legislation, the import duty deferral period of 275 days is removed.
This will help enterprises reduce the administrative burden of having to submit
claims for refunds and, ultimately, benefit enterprises from a cash flow perspective.

2. New duty payment deadline for AEO enterprises

Typically, importers must pay import duties on goods prior to customs clearance
i.e., pre-importation. Under the new legislation, enterprises with AEO status (i.e.
enterprises that have good compliance records and satisfy other conditions to be
recognized by the customs authorities as an Authorized Economic Operator — AEO
for customs simplification) are allowed to pay import duties post-importation,
however on a monthly basis no later than the 10t day of the following month.
Enterprises are encouraged to improve their compliance records to achieve AEO
status in order to enjoy this benefit.

Trade Preferences

South Korea-Israel
Korea and Israel enter full scale operation of MRA for AEO

After a three month trial operation, Korea and Israel have entered a full scale operation
of the Mutual Recognition Arrangement (MRA) for Authorized Economic Operator
(AEO) with effect from 1 April 2016.

The total value of exports to Israel over the past three years is currently worth USD 3.9
billion, while the total value of imports from Israel is worth USD 2.5 billion.

The main goods exported from Korea to Israel are machinery, computers, aircrafts and
tools, while the main goods imported from Israel into Korea are machinery, computers,
plastics and optical instruments.

The exchange of AEO information between the two customs authorities would benefit
traders by automatically verifying their AEO status in the process of customs clearance.

EMEA
European Union

Who can be an ‘exporter’ under the Union Customs Code?

As of 1 May 2016, the Union Customs Code (UCC) replaced the Community Customs
Code (CCC). This renewed European customs legislative framework includes several
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changes with an immediate impact on daily business practice in the EU. One change
with a significant practical impact regards the definition of ‘exporter’. While there was no
doubt under the CCC about the possibility for a non-EU established company to export
out of the Union, that is less clear with the introduction of the UCC.

Definition of ‘exporter’ in the UCC
An ‘exporter’ is defined in the UCC as:

- The person established in the customs territory of the Union who, at the time when
the declaration is accepted, holds the contract with the consignee in the third
country and has the power to determine that the goods are to be brought to a
destination outside the customs territory of the Union;

- The private individual carrying the goods to be exported when these goods are
contained in the private individual's personal baggage;

- In other cases, the person established in the customs territory of the Union who
has the power to determine that the goods are to be brought to a destination outside
the customs territory of the Union.

Following the wording of the definition of ‘exporter’ in the UCC, an establishment in the
customs territory of the Union is necessary for a legal person to be able to qualify as an
‘exporter’ for customs purposes. In the UCC it is stated that a legal person is
established in the customs territory of the Union when it has, in that customs territory:

- Avregistered office;
- Headquarters, or;

- A permanent business establishment, i.e. a fixed place of business, where both the
necessary human and technical resources are permanently present and through
which a person’s customs-related operations are wholly or partly carried out.

The new definition raised many questions for economic operators that were, on the
basis of the CCC, allowed to export from the Union while being non-EU established
companies (e.g. a Swiss company owning stock in the Netherlands and exporting these
goods when required). The European Commission recently published guidance on the
definition of ‘exporter’ in the UCC. Clarifications are provided as to whether it is still
possible for non-EU established companies to export goods and act as exporters under
the UCC.
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Are non-EU established companies totally excluded?

The European Commission’s guidance indicates that where the person who disposes of
the export goods or otherwise motivates the export does not qualify as an ‘exporter’, the
parties involved in the export transaction should establish other contractual or business
arrangements in order to determine the person who is responsible for the export of the
goods outside of the customs territory of the Union.

This means that non-EU established companies are not excluded from exporting
goods from the Union. Non-EU established companies can still exports goods when:

- Such a non-EU established company appoints an indirect customs representative
established in the EU who will then have the power to bring the goods out of the
Union, or;

- Such a non-EU established company appoints a third party established in the EU to
bring the goods out of the Union. The third party will then take full customs
responsibility.

VAT consequences

The UCC’s new ‘exporter’ definition raises also a number of concerns with respect to
VAT. A supply of goods whereby goods are dispatched or transported outside the EU
(1) by or on behalf of a vendor, (2) by or on behalf of a non-EU established customer is
a VAT exempt export (also known as a VAT zero-rated export). In order to claim this,
the supplier must be able to prove that the goods have left the Union.

Experience indicates that the assessment of the decisive proofs to demonstrate that
goods have left the Union can differ between tax authorities in different Member States.
The importance of the customs export declaration is, however, self-evident. To prevent
avoidable discussions with tax authorities when claiming VAT exemption (zero-rating), it
is appropriate to discuss this with the competent authorities.

Implications

For non-EU established companies wishing to export goods from the EU, it will be
necessary to appoint an indirect representative or to appoint a third party established in
the EU. In addition, special attention should be paid to the content of customs export
declarations in view of the new customs rules.

It is recommended that companies claiming a VAT exemption (zero-rating) for export
check their proofs to demonstrate that goods have left the EU with the competent tax
authorities in the country of export in order to avoid discussions afterwards.
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European Commission adopts new Work Program for Union Customs Code

The European Commission has adopted a new Work Program for the implementation
of the UCC in terms of the development and deployment of the required electronic
systems.

The Work Program repeals the previous (April 2014) Work Program to take into account
the latest legal, transitional and operational developments for the UCC. The Work
Program aims to govern, plan and manage the electronic environment underpinning the
UCC, as from the date of application of the Code (1 May 2016) to its full implementation
(31 December 2020).

The Work Program is closely related to the Multi-Annual Strategic Plan and will be
subject to further revision cycles. National planning information will be shared between
Member States and the Commission, and made available to economic operators via the
Europa website.

Denmark
New binding ruling on the sale of goods on consignment

The tax authorities have issued a binding ruling regarding the sale of goods on
consignment in Denmark. The tax authorities confirm that local Danish VAT on goods
received on consignment can be deducted at the time the invoice is issued or at the
time of self-billing, which is the time that the goods are transported to Denmark. If the
supplier (consignor) is not VAT registered in Denmark, the Danish company’s
(consignee) acquisition of goods from other EU countries is subject to VAT at the time
the goods arrive in Denmark regardless of the fact that the consignee still has the right
to return the goods to the consignor. The consignee can claim the VAT when the
invoice (including self-billing) is issued.

Furthermore the tax authorities confirm that the consignee’s supply of the right for the
consignor to use the consignee’s sales and showrooms in a marketplace constitute a
supply of an advertising service.

Customs guarantee scheme

From 1 May 2016, a guarantee to cover actual or potential debts is mandatory in order
to use, for example, special procedures and temporary storage.

The customs authorities (SKAT) have launched a general guarantee scheme as an
alternative to an individual guarantee. This scheme is voluntary and works like an
insurance scheme, where the economic operator pays a contribution to the scheme. If a
debtor cannot pay their customs debt, the amount is covered by the guarantee scheme
(i.e. the amount is transferred from the guarantee scheme to the EU own recourses).
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For the remainder of the 2016 year, the contribution to the guarantee scheme depends
upon whether it is to cover an actual or a potential customs debt. This year the fees are:

- 2.5 permille of the actual debt;
- 0 permille of the potential debt.

The fee is not static and will be recalculated on an on-going basis to better correlate
with the actual risk of the scheme. In particular, the fee for potential debts is going to
change as from 1 January 2017.

Oral declarations following introduction of UCC

SKAT have made it possible for goods to be declared orally in specific cases as stated
in the new legislation (Union Customs Code). Previously, oral declaration was possible
only in the red exit at Copenhagen airport. It should now be possible to declare goods
orally in customs offices around the country.

The ability to make an oral declaration follows the rules stated in the UCC and applies,
for example, in the following situations:

- Oral declaration for release for free circulation:
- Goods of a non-commercial nature

- Goods of a commercial nature contained in the travelers’ personal baggage
under certain circumstances

- Customs declarations for temporary admission may be lodged orally for the
following goods:

- Some personal effects and goods for sports purposes
- Medical, surgical and laboratory equipment in specific cases
- Portable musical instruments under certain circumstances
- Customs declarations for export may be made orally for the following goods:
- Goods of a non-commercial nature.

The specific provisions and conditions have not yet been published.
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Finland

Updated guidance on tax appeal procedure

On 25 April 2016, the Tax Administration published guidance (No.A50/200/2015)
concerning procedural questions related to tax appeals, insofar as they have an impact
on the administrative courts as well as the Tax Administration, and the appellant
procedures document traffic between the two. The guidance concerns all tax appeals,
where the subject of the complaint is a decision made by the Tax Administration.

Branch not able to deduct VAT on costs for preparation of employees’ tax returns

On 20 April 2016, the Central Board of Taxes (CBT) issued a ruling KVL 4048/2/14
concerning the VAT treatment of services related to the preparation of employees’ tax
returns paid by the employer. The question was about expatriates working in a Finnish
branch for periods from 6 to 24 months. The branch and the expatriates had agreed to
apply salaries based on so-called ‘tax equalization’ and, related to that, the branch
chose an external service provider to prepare the tax returns for the expatriates. The
service provider charged a fixed fee for each tax return prepared. The question was
whether the branch had the right to deduct the VAT on the costs associated with the
preparation of the tax returns. The tax return expenses included VAT.

The Supreme Administrative Court (SAC) stated that the main content of the service
was to fulfill the employees’ obligations and file their tax returns. Therefore the services
were not considered a part of the taxable business of the branch. The branch did not
have right to deduct VAT on the said services.

France
Conseil d’Etat judgment on Air France-KLM/Brit Air VAT cases

The litigation concerned the application of VAT to non-exchangeable airline tickets
which had expired by virtue of the non-attendance of the customer at the point of
embarkation, as well as to exchangeable tickets which remained unused at the end of
their period of validity. Air France did not account for VAT in respect of sales of such
tickets.

The Conseil d’Etat followed the position of the Court of Justice of the European Union,
and reiterated that VAT is due even when the transaction has not yet been performed, if
all the elements relevant to the chargeable event (i.e. the future service) are already
known and, in particular, that at the time of the advance payment, the goods and
services are precisely determined. The Conseil d’Etat considered that the chargeable
event relating to the service received by the passenger consists of the actual
performance of the transport or of the expiration of the air carrier’'s contractual
obligations. As for the tax point, this occurs upon receipt of the payment of the price by
the operator in charge of carrying out the transport service.
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In respect of the nature of the obligation created by the contract, the Conseil d’Etat
confirmed that the obligation created by a contract of transport entitles the customer to
the right to be transported, exercisable at a time of his choosing for a one year period,
and does not constitute a distinct obligation in respect of the reservation of the ticket or
the transportation itself.

Finally, in terms of the nature of the payment made by the ‘no show’ passenger, this is
not aimed at compensating a loss. The Conseil d’Etat noted that the customer cannot
be considered as having cancelled the contract where he had exercised his right to walk
away from a refundable transport contract.

Administrative Court judgment in VAT fixed establishment case

A French company was held to be the fixed establishment of a company established
outside of France in respect of its international maritime transport activity carried out for
French customers. The Administrative Court of Appeal (ACA) considered that this
activity was carried out in France, and that the attribution of this activity to the head
office of the company in the UK would have led to an irrational outcome from a tax
perspective. Thus, the French company was considered as being a permanent structure
able, in light of its personnel and its material and logistical resources, to perform the
whole supply of services in an autonomous manner.

The ACA therefore held that the tax authorities were right to have considered that, with
respect to the principles governing the place of supply and the scope of VAT, the
appellant company had a fixed establishment in France and that the supplies of
services in question should be considered to have been made by it.

In this respect, the ACA pointed out that although the appellant company maintained
that the assessments which it had received constituted double taxation incompatible
with the principle of VAT neutrality, arguing that its French customers would already
have self-accounted for VAT under the reverse charge, it had provided no evidence
proving that the transactions concerned by the assessments had already been subject
to VAT in this manner. The question remains open as to the nature of the evidence
which would have been admitted.

Greece
Standard VAT rate increased from 23% to 24% on 1 June 2016

On 22 June 2016, the Greek Parliament adopted a bill introducing a number of tax
amendments, including an increase to the standard VAT rate from 23% to 24% as from
1 June 2016. The reduced and the super-reduced VAT rates for the mainland (namely
13% and 6% respectively) remain the same.

For the islands, the applicable VAT rate changes from 16% to 17% as of 1 June 2016.
The other VAT rates that apply to islands (namely 9% and 4%) remain the same.
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The application of the reduced VAT rates for the second group of islands (namely
Syros, Thasos, Andros, Tinos, Karpathos, Milos, Skyros, Alonisos, Kea, Antiparos and
Sifnos) is abolished as from 1 June 2016 and replaced with the rates of 6%, 13% and
24% that apply in the mainland.

Other indirect tax changes

In addition, the following other indirect tax changes were approved by Parliament on 22
May:

Accommodation tax for hotels and the letting of rooms and apartments is to be
implemented as from 1 January 2018;

Cable TV tax at a rate of 10% calculated on the monthly bill of each cable TV
connection is implemented as from 1 June 2016;

Fixed telephone subscribers tax at a rate of 5% calculated on the monthly bill of
fixed telephone connections will be introduced as from 1 January 2017;

Amendments to the taxation of lotteries: a fixed rate of 35% will be introduced from
1 January 2016;

Abolition of the beer tax;

Introduction of excise duty on refill liquids for electronic cigars and on coffee as from
1 January 2017;

Increase in the tax on cigars from 20% to 26% as from 1 January 2017;

Increase in excise duty rates on benzene, diesel, biodiesel, LPG and lamp oll
(kerosene) for engines, heating purposes and other uses from 1 January 2017,

Increase in the excise duty rate applicable to diesel (oil of internal combustion used
for engines) and lamp oil (kerosene) that are used for heating purposes for the time
period as from 15 October to 30 April of each year, with effect from 15 October
2016;

Reduction by 50% of the excise duty rate that applies to ethyl alcohol used for the
production of certain alcoholic beverages from 1 January 2018;

Increase in the excise duty rates that apply to beer as from 1 June 2016;
Reclassification of the products that are subject to luxury tax as from 1 June 2016;

New vehicle registration classification duty rates are introduced and apply as from 1
June 2016;
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- Natural gas that is used exclusively for the production of electricity is exempt from
excise duty as from 1 June 2016;

- Reduction of the excise duty rate that applies to natural gas that is used for heating
purposes and is destined for domestic use as from 1 January 2017;

- Readjustment of the excise duty rate that applies to natural gas that is used for
other purposes (besides heating or engines) as from 1 January 2017.

Israel

Korea and Israel have entered a full scale operation of the Mutual Recognition
Arrangement for Authorized Economic Operator with effect from 1 April 2016. For
details, see Korea and Israel enter full scale operation of MRA for AEO.

Italy

VAT reverse charge for supplies of game consoles, tablet PCs and laptops, and
integrated circuit devices

A reverse charge for supplies of game consoles, tablet PCs and laptops, and integrated
circuit devices is effective as of 2 May 2016.

This anti-fraud measure, introduced by Legislative Decree n° 24 dated 11 February
2016, which implements article 199a of the EU Principal VAT Directive, will apply until
31 December 2018.

To date, the tax authorities have not clarified whether the new reverse charge shall
apply to supplies of game consoles, tablet PCs and laptops, and integrated circuit
devices carried out by ‘retail traders’ (and generally made to final users).

Consultation on European Commission’s VAT Action Plan

On 2 May 2016, ltaly launched a public consultation on the European Commission’s
VAT Action Plan.

The aim of this public consultation is to evaluate the proper measures to take in Italy in
order to reform the VAT system, which is currently fragmented, complex for the growing
number of businesses operating cross-border and open to fraud, as explained by the
European Commission in the Action Plan Towards a single EU VAT area — Time to
decide, dated 7 April 2016.

The public consultation will be open until 15 June 2016.
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New ‘priority’ VAT refunds

According to the Decree dated 29 April 2016 (published in the Official Gazette n°® 111
dated 13 May 2016), taxpayers that provide restructuring services in the construction
field or cleaning, demolition, equipment installation and completion services related to
buildings (subject to the reverse charge as from 1 January 2015) now fall within the
class of those VAT claimant subjects with the right to be refunded as a matter of priority,
according to Article 38-bis of the DPR 633/1972.

For the purposes of clarity, for ‘priority’ VAT refunds, the following conditions must be
met:

- Atleast three years of business activity;

- VAT credits over EUR 10,000 for annual VAT refunds/EUR 3,000 for quarterly VAT
refunds;

- VAT refunds of over 10% of the total input VAT paid on purchases and import
transactions carried out during the relevant year or quarter.

The first available deadline for the submission of this new priority VAT refund will be 31
July 2016 (i.e. the deadline for the submission of the 2Q 2016 VAT refund claim).

VAT deduction for costs related to the hospitality of journalists taking part in fairs

According to decision n. 8850 dated 4 May 2016 issued by the Supreme Court, costs
related to the hospitality of journalists at fairs are considered to be advertising costs, for
which the VAT can be deducted, rather than entertainment costs, for which the relevant
VAT cannot be deducted. For completeness, please note that entertainment costs are
those related to the activities performed to improve a company’s ‘image’, whilst
advertising costs are those related to activities performed to create promotional
initiatives for products, brands and services.

With reference to a specific dispute involving a company that organizes fairs and
events, the Supreme Court stated that, in this case, the journalists, by taking part in the
organized event, are able to positively affect the outcome of the event that will be
advertised in their articles. Therefore, the connected costs for the hospitality should be
deemed as advertising costs, in the light of the functional link they have with the
business aim of the company.

The above conclusions, which are strictly grounded on the type of business of the
company involved in the dispute, are not subject to a general application, as a correct
VAT analysis of hospitality costs requires a case-by-case analysis.
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First official clarifications of Stability Law 2016

In circular letter n® 20/E dated 18 May 2016, the tax authorities have, with reference to
the Stability Law 2016, provided an overall picture of the new tax law provisions. In
particular, with reference to the most significant VAT changes, the tax authorities
clarified that:

- The reduced 4% VAT rate (applicable to supplies of newspapers, daily news
bulletins, dispatches of news agencies and periodicals identified via ISBN or ISSN
codes and spread through electronic means based on the Stability Law 2016) shall
apply also to the ‘making available on-line’ of the same publishing products for a
limited range of time. This is the case with respect to the increasing use of on-line
libraries and specialized web sites, which make journals, e-books and other
publishing products available to read, download and share;

- The standing conference of central and regional authorities will be included among
the entities that set conditions for the qualification of marina resorts as open-air
accommodation facilities. This clarification is fully in line with the recent decision n°
21/2016 of the Constitutional Court, where the new law provision (granting the
application of the 10% VAT rate to marina resorts) was declared unconstitutional
due to the breach of the principle of ‘sincere cooperation’ between central and
regional authorities.

Clarifications issued on UCC

On 19 April 2016, the Customs and Monopoly Agency issued a number of acts
regarding the new rules introduced by the Union Customs Code and the relevant
Regulations (Implementing and Delegated), also providing clarifications and operative
guidelines applicable from 1 May 2016.

In particular, the new definition of exporter is covered. Based on the new rules, an
exporter is a legal person who:

- Is established in the EU customs territory; and

- Has the power to determine that the goods shall be transported to a destination
outside the EU customs territory.

In this respect, according to Customs, an operator not established in the EU who wants
to lodge an export declaration as exporter will have to appoint a customs representative
established in the EU, who will act as exporter on the operator’s behalf. As such, the
customs representative will have to be shown on box 2 of the export declaration.

To date, no further instructions have been released, even after the new guidelines
issued by the European Commission on 27 April 2016 on the definition of ‘exporter’.
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Application of excise duty exemption for energy products

With Circular Letter No 11/D of 29 April 2016 the Customs and Monopoly Agency has
provided operative guidelines allowing the application of the excise duty exemption for
energy products used as fuel to certain kinds of shipping in EU and ltalian waters.

Penalties update

On 6 February 2016, a Legislative Decree has entered into force which, amongst other
measures, has reclassified certain criminal penalties for customs violations as
administrative penalties. In this respect, on 3 May 2016, the Customs and Monopoly
Agency issued Circular letter No 51746, which has provided clarifications regarding this
Decree, in particular with reference to its scope.

Netherlands

CJEU rules that school transport was outside the scope of VAT

The Court of Justice of the European Union has delivered its judgment in case of
Gemeente Borsele (the commune of Borsele), which wanted to treat its income from
transporting school pupils as subject to VAT — in order to recover the VAT on the (much
higher) cost of providing the transport.

The Staatssecretaris van Financién took the view that the provision of school transport
did not amount to an economic activity, so no output tax was due on the charges and, in
consequence, the commune could not reclaim input tax on the cost of the transport.

The provision of the school transport was heavily subsidized and the judgment notes
that only about 3% of the cost was covered by payments from the parents of pupils
involved — the balance of the cost being met from public funds, that the parental
contribution was not made by all the parents whose children were transported and that
the contribution was based on ability to pay (rather than distance travelled, etc.).

The CJEU agreed with A-G Kokott’s opinion that this meant that there was insufficient
connection between the payment made and the transportation of the children and hence
that the payments made by those parents who contributed were not ‘consideration’ for
supplies. The CJEU decided that “... a regional or local authority which provides a
service for the transport of schoolchildren under conditions such as those described in
the main proceedings does not carry out an economic activity ...”.

Poland
Further clarifications on JPK regulations

On 12 May 2016, the Minister of Finance published further explanations of the JPK
(Polish SAF-T) regulations. The document addressed the criteria to be used to
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determine the type of taxpayer in the case of foreign-based, Polish VAT-registered
entities without a fixed establishment in Poland. It has been clearly confirmed that
global criteria are to be taken into account when determining the status of such a
taxpayer, as the law does not allow consideration of the operations from the perspective
of certain territories in which operations are carried out.

Bearing this in mind, it is clear that all foreign-based taxpayers registered for VAT in
Poland that exceed the thresholds mentioned below will be subject to the new
regulations as of 1 July 2016. In particular, a large taxpayer is considered to be a
taxpayer with more than 250 employees (regardless of the financial conditions) or with
more than EUR 50 million of net turnover and EUR 43 million of assets (if employing
less than 250 people) in at least one of the previous two fiscal years.

Furthermore, a new law proposal imposing an obligation to transfer VAT registers (in
the JPK format) on a regular, monthly basis along with the VAT return, was recently
introduced to the Polish parliament — until now, all of the files had to be provided only
upon request of the authorities. Thus, it is very likely that all large companies will be
obliged to report VAT registers (in JPK format) starting from the VAT return for July
2016 within the deadline of 25 August 2016. Furthermore, a similar obligation is to be
implemented with respect to medium-small taxpayers (as of 1 January 2017).
Consequently, such entities will be obliged to adjust their systems sooner — the
remainder of the data is to be provided to the authorities upon their request as of 1 July
2018.

Changes to Tax Ordinance and VAT Act - GAAR

There are a number of changes to the Tax Ordinance (which provides for the general
tax rules in Poland) which may impact the position of taxpayers in Poland, one of them
being the general anti-avoidance rule (GAAR) to be implemented in Poland. In brief,
after the GAAR comes into force, tax authorities will have the right to assess the tax
consequences of an activity/a transaction in such a way that the generated tax
optimization is to be offset. Tax proceedings in the case of alleged tax avoidance must
be initiated or taken over directly by the Minister of Finance, which will be authorized to
apply the tax avoidance clause by issuing a decision.

The GAAR defined in the Tax Ordinance explicitly excludes VAT. However, the draft law
assumes the introduction to the VAT Act of a definition of ‘bypassing’ and a clause that
will allow tax authorities to assess the tax consequences of an activity/a transaction in
such a way that the generated tax optimization is to be offset. ‘Bypassing’ shall be
understood as activities performed within VATable transactions which, despite
complying with the formal requirements resulting from the VAT law, were aimed at
achieving tax optimization, which is against the purpose of the said provisions.
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The above regulation will provide tax authorities with a powerful tool allowing them to
deny the application of solutions that are considered to have been used only to
minimize tax; this may have a significant impact on all types of business.

Portugal
Excise duty on petroleum and energy products

After a quarterly revision of the excise duty rates applicable to petroleum and energy
products, the Ministry of Finance has published Portuguese Official Journal Ordinance
nr. 136-A/2016, which reduces the excise duty rate applicable to gasoline and diesel
products.

In this context, the excise duty rate applicable to products classified by commodity code
2710 11 41 to 2710 11 49 (gasoline with lead content not exceeding 0.13 g/It) is
reduced to EUR 568.95 per 1,000 liters (the rate previously in force was EUR 578.95
per 1,000 liters). In addition, the excise duty rate applicable to products classified by the
commodity code 2710 19 41 to 2710 19 49 (diesel), is reduced to EUR 328.41 per
1,000 liters (the rate previously in force was EUR 338.41 per 1,000 liters). In practice,
the excise duty rate applicable to these products was reduced by EUR 0.01/liter.

The excise duty rate applicable to colored and marked diesel (classified by commodity
codes 2710 19 41 to 2710 19 49) remains unchanged (the applicable rate is EUR
107.51 per 1,000 liters).

The Ordinance entered into force on 13 May 2016.

Russia

Amendments to Draft Law on changes to procedure for VAT recovery with
respect to zero-rated supplies

It is reported that the Government of the Russian Federation has prepared amendments
to Draft Law No. 730216-6 to provide that the general procedure for input VAT recovery
will also apply to zero-rated supplies. Currently a special procedure for input VAT
recovery applies to zero-rated supplies, that is, the respective input VAT can be claimed
for recovery only in the period when the documents confirming the application of the 0%
VAT rate are provided to the tax authorities.

According to the amendments prepared by the Government, the following changes to
the Draft Law are suggested:

- The general procedure for input VAT recovery would apply only with respect to the
export of goods (the Draft Law approved in the first reading envisaged the
possibility of applying the general procedure of input VAT recovery with respect to
all operations subject to the 0% VAT rate);
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- The general procedure for input VAT recovery would not apply with respect to the
export of raw goods;

- A new procedure for input VAT recovery would apply with respect to
goods/work/services booked in accounting records after the Law goes into force
(the Draft Law approved in the first reading envisaged the application of the new
procedure retrospectively);

- There would be an obligation to issue VAT invoices and maintain sales and
purchases ledgers with respect to the sale of goods not subject to VAT in
accordance with the Tax Code (art. 149) exported from the territory of Russia to the
territory of other Member States of the Eurasian Economic Union.

The Draft Law to which the current amendments have been prepared was approved by
the State Duma of the Russian Federation in the first reading on 19 June 2015.

Approval by the State Duma in first reading of extension of 0% VAT on railway
suburban transport of passengers

It is reported that the State Duma of the Russian Federation approved in the first
reading the Draft Law No.1025699- 6, according to which it is suggested that the period
of application of the 0% VAT rate with respect to the services of transportation of
passengers by railway suburban transport should be extended until 31 December 2017.

Trial of tax-free system involving VAT refunds on purchases by non-Russian
citizens

The Ministry of Industry and Trade, the Federal Customs Service and the Federal Tax
Service are exploring the possibility of testing a tax-free system in Russia in 2016,
which would involve a refund of VAT on purchases by non-Russian citizens.

The minimum value of purchases of non-food goods from which foreign citizens may
receive a VAT refund is RUB 10,000. Plans call for the pilot tax-free project to be
launched in certain shops in Moscow (including GUM, Petrovsky Passage and others).
It is expected that following the trial period, retailers that have a turnover of no less than
RUB 100 million, have no tax debts, and operate retail facilities in cities with an
international airport will be able to join the system.

Companies wishing to join the tax-free system also will have to undergo special
certification at the Ministry of Industry and Trade.

Deloitte Russia provided support for this initiative through a feasibility study of the
implementation of a tax-free system in Russia, analysis of international experience,
development of the mechanism for VAT refunds, development of the concept of
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changes to the tax legislation, and advising Russian governmental authorities (the
Federal Tax Service, Federal Customs Service, Ministry of Industry and Trade, etc.) on
various implementation issues.

Prices indicated in risk profiles of customs authorities not to be only reason for
adjustment of customs value

The Ministry of Finance issued a Letter of 18 April 2016 No. 03-10-11/22119 stating
that, according to the effective customs legislation, prices indicated in risk profiles of the
Risk Management System of the customs authorities shall not be the only reason for
adjustment of customs values. The said prices shall be considered as indicators of
possible incorrectness of the declared customs value and shall be only the reason to
initiate additional verification of the customs value if the customs value is controlled
before the release of goods.

Currently, the customs authorities are very focused on control of the customs value of
imported goods. It is recommended that importers analyze the applied methodology and
the structure of the customs value and prepare supporting arguments and documents
before the import of goods.

South Africa
Planned implementation of a tire tax from 1 October 2016

The Minister of Finance, Mr. Pravin Gordhan, introduced a seemingly new tire levy in
the 2016 budget speech. The tire levy is not a new concept, but is merely a change to
the collection of the tire levy currently managed by the Recycling and Development
Initiative of South Africa (REDISA), as appointed by the Department of Environmental
Affairs.

Effective as from 1 October 2016, the collection of the tire levy would be conducted by
the South African Revenue Service (SARS), implemented through the Customs and
Excise Act No, 91 of 1964 (the Customs Act). The Minister's announcement merely
changes the collection strategy, i.e. the tire levy will be imposed as an environmental
levy under the Customs Act and it will be collected by SARS. This levy would apply in
addition to any other customs duties currently applicable to all imported or locally
manufactured, new or rethreaded, pneumatic tires.

The tire levy on imported tires will be payable upon clearance for home use, but
importers of tires may elect to postpone the customs duty, VAT and tire levy payment
for up to two years while storing the tires in a licensed customs and excise warehouse.

The tire industry is currently not covered by the excise function of SARS; the draft
amendments to the relevant provisions of the Customs Act have gone through the
legislative process to empower SARS to create the capacity to impose and collect the
tire levy on both imported and locally-manufactured tires.
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SARS has afforded interested and/or affected parties the opportunity to comment on the
draft legislation.

Spain

Non-resident taxpayers can be refunded Spanish VAT through a European bank
account, other than a Spanish one

From April 2016, taxpayers can include a European bank account in the VAT return
form (Spanish form 303) in order to request a refund of local VAT incurred. This
measure is to comply with payment services throughout the European Union as set
forth in EU Directive 2007/64/CE. Companies under a VAT grouping scheme will only
be able to apply this option from February 2017.

The European account must be included within the SEPA system (Single Euro
Payments Area), in which all the EU Member States, Iceland, Liechtenstein, Monaco,
Norway and Switzerland are included.

This amendment will mean that non-resident companies in Spain will not be required to
open a Spanish bank account in order to receive Spanish VAT refunds, reducing the
administrative burden.

United Kingdom

Supreme Court judgment on VAT case regarding business review work supplied
to lenders

The Supreme Court has dismissed the Airtours Holidays Transport Limited ‘person
supplied’ appeal, by a narrow (3-2) majority.

The majority agreed with the conclusions of the Upper Tribunal and Court of Appeal that
the independent business review carried out by PwC was supplied to the lenders, and
not to Airtours, even though the company was liable to pay for the report. The Supreme
Court focused on the terms of the engagement letter between PwC, the banks, and
Airtours and concluded that since it expressly stated that the work was for the sole use
of the banks that asked for it, that Airtours was entitled to no more than a redacted copy
of the report and that PwC denied any duty of care towards Airtours, the supplies under
it went to the banks. It followed that Airtours did not receive any supply from PwC
(despite the fact that the company was the party liable to pay for the work) and hence
that it was not entitled to reclaim the VAT charged by PwC.

As is illustrated by the dissenting judgments in the Supreme Court, and the
comprehensive dissenting judgment in the Court of Appeal, there remains considerable
uncertainty about the VAT treatment of supplies under tripartite arrangements.
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Eurasian Economic Union
Introduction of 0% import customs duty rate on certain types of wood pulp

Eurasian Economic Commission Collegium Resolution No. 29 of 5 April 2016 introduces
an import customs duty rate of 0% instead of 7.5% in relation to certain types of
bleached wood pulp or semi-bleached wood pulp from hardwood classified under
classification code 4703 29 000 1. The 0% import customs duty rate is effective from 6
May 2016 to 31 May 2019 inclusive.

The Resolution came into effect on 6 May 2016.

Introduction of delayed determination of customs value with regard to exchange
goods

Eurasian Economic Commission Collegium Resolution No. 32 of 12 April 2016
introduces delayed determination of customs value with regard to exchange goods.

The Resolution specifies the cases of application of delayed determination of customs
value of exchange goods and peculiarities of application of Method 1 of determination of
customs value (Transaction value method) in the considered case. The Resolution also
stipulates the procedure of declaration of preliminary and final customs value as well as
the procedure of calculation and payment of customs duties and taxes.

The Resolution came into effect on 15 May 2016.
Technical regulation on tobacco goods comes into force

Eurasian Economic Commission Council Resolution No. 107 of 12 November 2014
introduced the technical regulation on tobacco goods obligatory on the customs territory
of the Eurasian Economic Union. The technical regulation establishes the requirements
for tobacco goods, the marking of tobacco packaging, as well as schemes and
procedures of confirmation of conformity of tobacco goods. The technical regulation is
not applied to several types of tobacco goods, e.g. samples and tobacco goods which
are not intended for smoking.

The technical regulation came into effect from 15 May 2016.
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para aclarar o ampliar cualquier cuestion derivada del contenido de esta nota. A tal fin pueden
comunicarse con su persona de contacto habitual en Deloitte, o enviar un correo electrénico a la

siguiente direccion: deloitteabogados@deloitte.es

Sin otro particular, aprovechamos la ocasion para enviarle un cordial saludo.

Atentamente,
Deloitte Abogados
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