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Background

German WHT procedural rules have been respective double tax treaty/ directive, WHT would need to be applied and only a
revised in June 2021 and more importantly German anti-treaty shopping rules need to later refund may apply upon application and
the anti-treaty shopping rules were tight- be observed. From a procedural perspec- subject to meeting conditions). Q

ened. Germany generally levies WHT on tive, a WHT reduction needs to be upfront

dividends of 26.375% and on royalty of applied for by the remuneration recipient

15.825%. The domestic WHT rate can be with the German Federal Tax Office and the / -
reduced under a double tax treaty or the WHT reduction certificate needs to be at MAKING AN

EU parent subsidiary directive, if applica- hand upon payment in order to benefit from IMPACT THAT
ble. In order to benefit from a reduction the WHT reduction/ a dividend or a royalty MATTERS//%;

and besides requirements set forth in the payment without WHT deduction (otherwise, \
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“Former” anti-treaty shopping rules
According to the “former” anti-treaty shop-
ping rules, Sec. 50d Para. 3 German Income
Tax Act applicable until 8 June 2021, denied
the factual entitlement to WHT relief regard-
ing the substance requirements as follows:

the foreign creditor is owned by sharehold-
ers which would not qualify for the WHT
relief, if they received the income directly
(“shareholder test”); and

to the extent own gross receipts of the for-
eign creditor are not generated from own
regular business, (“business income test”);
or

there are no economic reasons for the
interposition of the foreign company in
relation to the relevant income (“business
purpose test”) and the foreign company
has no adequate business substance (“sub-
stance test”).

Even if not meeting the substance require-
ments, there was an exception from the
anti-treaty shopping rules in case the entity
was listed and traded at a recognized stock
exchange. Furthermore, a look-through-
approach was applicable; that means a full
personal/ factual entitlement to WHT relief
at an upper group chain level acc. to treaty
or directive was applicable to test the WHT
relief entitlement of the applicant.

“New” anti- treaty shopping rules
Under the “new” rules applicable since 9
June 2021 for all open cases (with a grand-
fathering rule where beneficial for historic
cases), a two-step approach should apply.
In the two-step approach, there is a general
presumption of treaty abuse under certain
circumstances, with the possibility of rebut-
ting the presumption in a second stage

by providing counter-evidence of relevant
non-tax reasons for the interposition of the
nonresident company with respect to the
relevant income.

In the first step, an entity should be consid-
ered not entitled to treaty benefits to the
extent:

(i) its shareholders or persons that are
beneficiaries would not be entitled to the
same treaty relief if they had been the direct
recipients of the income (“shareholder
test”), and

(ii) there is no material link/ connection
between the income generating source
and the economic activitiy of the receiving
entity; the mere realization of the income,
the distribution to shareholders or persons,
that are beneficiaries under the applicable
statute, and activities that lack adequate
physical substance do not qualify as eco-
nomic activity (“activity test”).

If both tests are fulfilled, as stated before,
there would be a presumption of treaty
abuse. This could only be rebutted in a sec-
ond step if and to the extent that the condi-
tions of (a) the main purpose exception or
(b) the listed entity exception are fulfilled.

(a) Main purpose exception: the applicant
provides evidence that none of the main
reasons for its interposition is to obtain a tax
advantage.

(b) Listed entity exception: the applicant’s
shares are materially and regularly traded
at a recognized stock exchange. This applies
as well if another shareholder in the group
chain is publicly traded - as long as each
legal entity (up to the listed company) is res-
ident in the same country as the applicant
that applies for the WHT relief.

Limitation in “look-through” approach
Under the new rules, the look-through
approach should be limited to structures
where the shareholder of the entity that
receives the payment would be entitled to
benefits under the same tax treaty or the
same EU directive as the recipient entity
itself.

Even if the same level of WHT benefit (e.g.,
the same reduced WHT rate) should be
available for the shareholder under a differ-
ent tax treaty, the new anti-treaty shopping
rules should not allow the application of the
look-through approach.

The look-through approach would effectively
be limited to shareholders that are resident
in the same country as the direct recipient
of the payment triggering WHT or, in the
case of an EU directive, to shareholders
that are resident in an EU member state
(assuming that the direct recipient also is
resident in an EU member state). For all
other scenarios where formerly the look-
through approach could be applied, it would
be necessary to rely on the main purpose
exception.
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The listed entity exception to a general pre-
sumption of treaty abuse would be generally
limited to situations where the direct recipi-
ent of a payment triggering WHT is listed on
a recognized stock exchange. This applies
as well if another shareholder in the group
chain is publicly traded - as long as each
legal entity (up to the listed company) is res-
ident in the same country as the applicant
that applies for the WHT relief. This signifi-
cantly tightened approach for listed compa-
nies could resultin a loss of WHT benefits
that were available under the former rules.
A more detailed analysis would be particu-
larly appropriate where foreign investors are
relying on the “look-through” approach that
applies under the former anti-treaty shop-
ping rules, which permits certain interposed
companies to be disregarded in order to
determine the eligibility for treaty benefits
of a shareholder further up the ownership
chain that fulfills the conditions of the for-
mer anti-treaty shopping rules. For example,
in a shareholding structure, where a listed
Japanese parent company holds shares in

a German company indirectly through a
Dutch holding company, the Dutch holding
company could face a higher documenta-
tion burden resp. may no longer be eligible
for WHT relief under the new rules as the
look-thorough approach may no longer be
applicable - at least not for purposes of the
activity test.
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Contacts

Do you have any more questions?
We are looking forward to your call or amail to discuss opportunities and requirements in
more detail tailored to your needs and your expectations.

Iris-Sabine Moennich Naoya Tanaka Asagi Hino

Director | Business Tax Japanese Coordinator | Tax Senior Manager | Business Tax
Tel: +49 211 8772 3572 Tel: +49 211 8772 8853 Tel: +49 69 75695 7048
imoennich@deloitte.de naoyatanaka@deloitte.de ahino@deloitte.de

Henrik Schulte-Jostes Christian Kinna

Senior Manager | Business Tax Senior Manager | Business Tax
Tel: +49 211 8772 3027 Tel: +49 211 8772 8142
hschulte-jostes@deloitte.de ckinna@deloitte.de
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