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German tax authorities publish FAQs on

how to apply reporting obligations for
digital platforms (DAC7). The guidance
followed shortly after the DAC 7 imple-
mentation law entered into force on
January 1, 2023.
FAYRBUBETIIILT oy b7 7 —

LDHEFEH (DACY) ([CRIT 5 ERDIEIT

([CHEV IR OBREECET 2FAQ
EREITLRUL.

* The rules extend to digital platforms exist-
ing EU tax transparency rules governing

the exchange of information and admin-
istrative cooperation between member
states and introduces an obligation for
digital platform operators to collect and
report information on income derived by
sellers offering certain services through
those platforms.

The guidance answers questions regarding
information obligations of digital platform
operators vis-a-vis its own users. Further
information regarding the electronic data
transfer (interface and data format) to the

federal tax office will be communicated
over the course of 2023. The first data
reporting by digital platform operators is
required by 31 January 2024. e
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* The FAQs confirm that there is no excep-
tion from the general reporting obligations
for internal group platforms. In addition,
it is confirmed that in order to be exempt
from the reporting obligations under the
minimum threshold rules, both the trans-
actional threshold of less than 30 transac-
tions and the remuneration threshold of
less than EUR 2,000 per reporting period
have to be met. In order to determine
the number of transactions, the number
of legal transactions has to be taken into
account and not the number of items sold.

Digital platform operators that are resi-
dent outside of the EU generally have a
reporting obligation if they operate within
the EU unless there is a qualified admin-
istrative assistance agreement in place
with the country where the digital platform
operator is resident, the digital platform
operator is reporting the required infor-
mation to the third-country tax authority,
and the third-country tax authority is
actually exchanging this information with
the EU (“qualified third country”).

Link

Ministry of Finance publishes updated
guidance on R&D tax incentive which
will replace 2021 guidance and incor-
porates practical experience with the
incentive that was introduced starting
from 2020.
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* The R&D tax incentive consists of a
research allowance that amounts to 25%
of eligible expenses for qualifying R&D
projects. The maximum annual incentive
is EUR 500,000 (through 30 June 2026,
EUR 1 million) per company, per year. The
maximum amount of qualifying expenses
is EUR 2 million (through 30 June 2026,
EUR 4 million) per company, per year. In
the case of affiliated companies, the limit
applies at the group level; in the case of
projects involving unrelated parties, the
limit applies to each eligible party.

In addition, the conditions for contract
research activities have been updated.
The guidance clarifies that mere procure-
ment activities (e.g., the acquisition of
special equipment) are not qualifying R&D
activities.

Moreover, the updated guidance confirms
that any reasonable internal documenta-
tion regarding time spent by employees
on an eligible project should be seen as
sufficient. This is likely a welcome clarifica-
tion for taxpayers.

Based on the updated guidance, the R&D
tax incentive appears to be a work in pro-
gress and guidance is continually updated
based on tax authority and taxpayer experi-
ences and new developments. Proper doc
umentation is key to obtaining the approval
of the tax authorities during the application
process and for any future audits.

Link

Frankfurt Regional tax office clarifies
conditions for tax-free repayment of
capital by an EEA subsidiary to a Ger-
man corporate shareholder and points
out that this option is not available to
EU subsidiaries.
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* The Frankfurt regional tax office clarified
that the option to prove through certain
specified documentation the tax-free
repayment of capital by an EEA subsidiary
to a German corporate shareholder (as set
forth in a Ministry of Finance (MOF) decree
dated 21 April 2022) is not available to EU
subsidiaries

* The Frankfurt regional tax office decree
explains that even though every EU mem-
ber state is at the same time a member of
the EEA, the reference to EEA subsidiaries
as used in the MOF decree applies only

to subsidiaries that are resident in EEA
countries that are not at the same time EU
member states (i.e., Iceland, Liechtenstein,
and Norway).

The Frankfurt regional tax office decree
further clarified that in order for a pay-
ment by an EU subsidiary to a German
shareholder to be treated as a tax-free
repayment of capital, the EU subsidiary’s
only option is to follow the formal applica-
tion procedure pursuant to section 27(8)
CITC as provided in the MOF decree. If
such approval is granted and the German
corporate shareholder is in possession
of the relevant approval certificate, the
payment will be treated as a tax-free
repayment of capital.

In cases where the repayment of capital
cannot be proven or an approval certif-
icate is not obtained, then the payment
would be deemed a taxable dividend and
subject to tax at the level of the German
corporate shareholder under the “5% add-
back rule,” which would result in an effec
tive tax rate of approximately 1.5%.
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