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Monthly German tax news update
After months of essentially no move-
ment, the EU moves on with the Pillar 2 
Directive at an EU level and has formally 
adopted it on 16 December 2022. Fur-
thermore, the Japan Tax Reform propos-
als includes comments on Pillar 2.  
EUはPillar2に関するEU指令の取組みを前進
させ、12月16日に公的な採択に至った。ま
た、日本の税制改正大綱においてもPillar2
の日本の国内法への導入の方針が記載され
ている。

	• On 16 December 2022, the Council of 
the European Union formally adopted 

the Directive and it will now need to be 
enacted into local tax law of the EU mem-
ber states within 2023 with the rules then 
starting to apply as from 2024 onwards. 

	• Furthermore, in Japan the 2023 Tax 
Reform Proposals (Zeisei Kaisei Taikō) 
have been published on 16 December 
2022 and also include comments on 
the planned implementation of Pillar 2 
in Japan and that Japan (holding the G7 
Presidency next year) wishes to actively 
contribute and promote the international 
implementation of Pillar 2. 

	• While from a first glance Pillar 2 concerns 
the ultimate HQ, it is expected that the 
implications of having to prepare and 
gather the data as well as to support in 
the calculation process would very likely 
impact the local subsidiaries/branches 
and especially the regional HQ of a group 
as well. 
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	• Additionally, the potential implementation 
of the so-called “Qualified Domestic Mini-
mum Top-Up Tax” (QDMTT) in countries as 
a local rule applicable to the local subsid-
iaries/branches and as a tax to be paid to 
the local tax authorities and its interaction 
with Pillar 2 rules is expected to signifi-
cantly influence the way of implementa-
tion of Pillar 2 in multinationals groups. 
Link (EU Directive) 
Link (Japan Tax Reform Proposals)

Lower House of parliament approves 
bill that would significantly reduce 
scope of German ETT/ORIP rules. For 
German registered rights, limited 
German tax liability would be abolished 
with retroactive effect for 3rd party 
payments and for related party pay-
ments for periods after 2022 in case 
treaty protection is available
下院はドイツのETT/ORIPの課税対象を限定
する法案を承認した。ドイツに登録された
一定の無形資産の非居住者間の移転又は使
用料に係る納税義務に関して、第三者に対
する支払いは過去支払い分を含めて原則的
に課税されないこととされ、一方で関連当
事者間の支払いは2023年以降については租
税条約の条件が充足される限りにおいては
課税されないと考えられる（EUのブラック
リスト対象国、ドイツの施設等で使用され
る無形資産、租税条約の適用手続き等の詳
細については下記Linkを参照）。

	• The German lower house of parlia-
ment (Bundestag) on 2 December 2022 
approved the Annual Tax Act 2022, which 
includes a significant reduction of the 
scope of German extraterritorial taxation 
of royalty payments between nonresi-
dents (referred to as offshore receipts in 
respect of intangible property or ORIP) or 
intellectual property (IP) transfers by non-
residents (referred to as extraterritorial 
capital gains taxation or ETT) where Ger-
man-nexus IP exists solely as the result 
of the registration of rights in a German 
public book or register.

	• The version of the Annual Tax Act 2022 
approved by the lower house of parlia-
ment includes some last-minute changes 
amending the tax rules for ORIP and ETT 
cases, which deviate from the original 
version of the bill, as follows:
	– For royalties and capital gains from 
transactions between unrelated 
parties, tax liability would be eliminated 
retroactively, which would be the same 
as in the original version of the bill. 
The only exception would be that for 
periods as from 1 January 2022, the 
ORIP/ETT rules would still be applicable 
in transactions between unrelated 
parties where the licensor or transferor 
is resident in a noncooperative tax 
jurisdiction as defined in a proposed 

amendment to section 10 of the Tax 
Haven Defense Act which mirrors the 
so-called EU blacklist.

	– For related party transactions, taxation 
generally would be maintained (which 
is significantly different from what was 
proposed in the original version of 
the bill). However, as from 1 January 
2023, a tax liability would no longer 
apply in related party transactions 
if a double tax treaty prevents such 
taxation, taking into account German 
anti-treaty shopping and other relevant 
treaty-related provisions. Furthermore, 
related party licensors would no 
longer be required to obtain a royalty 
withholding tax exemption certificate in 
order to rely on such treaty protection.

	• The bill was both approved by the upper 
house of parliament (Bundesrat) as well as 
signed by the president on 16 December 
2022 and was published in the federal 
gazette to become effective on 20 Decem-
ber 2022. 
Link

https://www.taxathand.com/article/27287/European-Union/2022/EU-formally-adopts-Pillar-Two-directive
https://www.deloitte-tax-news.de/german-tax-legal-news/lower-house-of-parliament-approves-bill-that-would-significantly-reduce-scope-of-german-ettorip-rules.html
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Amended RETT rules would result in 
increased importance of timely filed 
RETT notifications in case of share pur-
chase transactions. Timely filings would 
be required in order to avoid triggering 
RETT twice in the same transaction.
改正後のRETT（不動産移転税）の規則にお
いては、株式譲渡取引における適時の通知
手続きの重要性が高まることとなる。同一
の取引でRETTが複数回課される可能性を
軽減するため、適時の手続きの実施が求め
られる。

	• The German lower house of parlia-
ment (Bundestag) on 2 December 2022 
approved amended real estate transfer 
tax (RETT) rules. 

	• Based on an additional set of RETT rules 
for corporate entities that was newly intro-
duced as from 1 July 2021, RETT now is 
triggered as of the closing date in a trans-
action where at least 90% of the shares in 
a real estate-owning company are directly 
or indirectly transferred. However, as the 
rules that refer to the signing of an SPA in 
a transaction as the RETT triggering event 
were not amended accordingly, there are 
now two sets of rules in place that refer 
to both the signing and closing event as 
two separate RETT triggering events. Both 
events are triggering notification require-
ments to the tax authorities. 
	– The first RETT notification becomes 
due within a two-week (German tax 
resident seller or buyer is involved) or 
one-month (no German tax resident 
seller or buyer is involved) period after 
the signing of the SPA and must be filed 
by the seller and the buyer in the SPA.

	– The second RETT notification becomes 
due within a two-week period starting 
from the date the company that owns 
the German real estate and whose 
shares are being directly or indirectly 
transferred has knowledge of the 
closing of the transaction, and the 
notification would need to be filed by 
such company. If the company is not 
resident in Germany, then the RETT 
notification becomes due within a one-
month period.

Government approves draft legislation 
to implement EU public country- 
by-country (CbC) reporting directive 
into German domestic law on 7 Decem-
ber 2022. The proposed implemen-
tation bill must still run the regular 
legislative process. It can be expected 
that this will be finalized before 22 June 
2023.
政府はEUのPublic CbC Reporting（国別報
告書）に関する指令をドイツ国内法に導入
する法案を2022年12月7日付で承認した。
当該法案は今後立法に向けたプロセスを経
る必要があり、現時点では2023年6月22日
より前に法案が最終化することが見込まれ
る。

	• Public CbC reporting is aimed at disclosing 
to the general public certain tax-related 
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	• The amended RETT rules approved by 
the German lower house of parliament 
on 2 December 2022 would introduce 
a mechanism where the original RETT 
assessment for the signing event would be 
cancelled upon application of the taxpayer 
once closing takes place to the extent the 
closing event qualifies as a RETT trigger-
ing event. However, this result could be 
achieved only if the first RETT notification 
for the signing event was filed on time 
within the two-week or one-month notifi-
cation period. If the RETT notification for 
the signing event is not filed on time or not 
filed at all, RETT would be triggered twice, 
the first time at signing and the second 
time at closing.

	• This could be challenging where shares in 
companies owning German real estate are 
transferred indirectly and the parties that 
are concluding the SPA are foreign parties 
not familiar with the particularities of the 
German RETT provisions. 

	• The bill was both approved by the upper 
house of parliament (Bundesrat) as well as 
signed by the president on 16 December 
2022 and was published in the federal 
gazette before to become effective on 20 
December 2022. 
Link

information on a country-by-country basis 
for fiscal years (FYs) starting on or after 22 
June 2024. 

	• The data and information to be included 
in the annual EU public CbC reports would 
include the following, among other things:
	– Name of the company;
	– Brief description of the nature of its 
activities;

	– Number of employees;
	– Net sales;
	– Profit or loss before tax;
	– Income taxes due based on the current 
year's profit earned in the relevant 
country;

	– Income taxes paid in the relevant 
country in the current year; 

	– Amount of undistributed profits.

	• The reporting obligation would apply not 
only to standalone companies and UPEs 
located in Germany, but also to MNEs 
active in third jurisdictions (i.e., non-EU 
jurisdictions) that are doing business in 
Germany through a subsidiary or branch 
(for detailed information on the com-
panies in scope, please refer to the link 
below).

	• For non-EU headquartered companies, 
each EU subsidiary or EU branch would 
have to publish the EU public CbC report-
ing information of the group parent 
company, subject to certain exceptions. 
Alternatively, the non-EU parent company 
would be able to publish the information 
itself on a public website and then assign 
the obligation to file the report with a 
national trade registry to one of its EU 
group entities. Germany has included this 
“safeguard clause” in its proposed imple-
mentation legislation. This would give 
non-EU headquartered companies with 
a qualifying German subsidiary or branch 
the ability to assign the EU filing obligation 
to the German subsidiary or branch, which 
would help avoid a multitude of EU public 
CbC reporting information filings. 
Link

https://www.deloitte-tax-news.de/german-tax-legal-news/amended-rett-rules-would-result-in-increased-importance-of-timely-filed-rett-notifications-in-case-of-share-purchase-transactions.html
https://www.deloitte-tax-news.de/german-tax-legal-news/government-approves-draft-legislation-to-implement-eu-public-country-by-country-reporting-directive-into-german-domestic-law.html
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New mandatory electronic filing pro-
cedure for withholding tax exemption 
certificates and refund procedures 
apply as from 1 January 2023
源泉税の免税又は還付申請手続きについ
て、2023年1月1日以降は原則として電子申
請手続きが必要とされる。

	• Germany generally does not apply WHT 
on interest, but a 15.825% WHT applies on 
royalties and a 26.375% WHT applies on 
dividends (both inclusive of the solidarity 
surcharge). In order to benefit from a 
reduced or zero percent WHT rate under 
an applicable double tax treaty (DTT) or 
an EU directive, a foreign recipient of a 
WHT triggering payment first must obtain 
a WHT exemption certificate from the 
federal tax office.

	• As from 1 January 2023, a new electronic 
filing procedure applies for applications for 
withholding tax (WHT) exemption certifi-
cates and WHT refunds with the German 
federal tax office (Bundeszentralamt für 
Steuern). The electronic filing procedure 
replaces the past system where applica-
tions had to be filed via hardcopy paper 
applications and is mandatory for all appli-
cations filed after 31 December 2022. The 
electronic filing procedure requires the 
applicant (or its representative) to register 
with the federal tax office, which requires 
several steps in which passwords and 
activation codes are provided via email 
and regular (physical) mail.

	• The introduction of an electronic filing pro-
cedure for WHT purposes as from 1 Jan-
uary 2023 already had been announced 
and included in the 2021 law on the mod-
ernization of withholding tax relief and 
certification of withholding tax. The federal 
tax office published further details on the 
electronic filing procedure on its website 
in early December 2022, which include an 
application form for participating in the 
electronic filing procedure, a checklist, and 
frequently asked questions.
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	• Based on the explanation provided by the 
federal tax office on its website, hardcopy 
paper applications that are filed after  
31 December 2022 will be accepted only 
under limited circumstances (i.e., in case of 
hardship); otherwise, the electronic filing 
procedure is mandatory for all applica-
tions that are filed as from 1 January 2023. 
However, based on a verbal discussion 
with the federal tax office in the beginning 
of January 2023, hardcopy paper applica-
tions are still being accepted until at least 
mid-2023, as the electronic filing proce-
dure is not yet fully functional.

	• The acceptance of hardcopy paper appli-
cations until mid-2023 should provide for 
some leeway to get all the required regis-
trations in place and become familiar with 
the electronic filing procedure. It should, 
however, be highlighted that the accept-
ance of hardcopy paper applications until 
mid-2023 is based only on a verbal discus-
sion with the federal tax office. 
Link

https://www.deloitte-tax-news.de/german-tax-legal-news/new-mandatory-electronic-filing-procedure-for-withholding-tax-exemption-certificates-and-refund-procedures-apply-as-from-01-january-2023.html
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