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Lower tax court clarifies application

of EU parent-subsidiary directive for
dividends distributed during liquidation
period of subsidiary.
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¢ |n a decision dated 26 October 2022 (and
published on 27 March 2023), Germa-
ny's lower tax court of Cologne provided
welcome clarification when it ruled on the
dividend withholding tax (WHT) rate under

the EU parent-subsidiary directive applied
to a German company’s distribution of
operating profits that were generated prior
to a liquidation period, even though the
dividend was resolved and paid during the
liquidation period.

In the case decided by the lower tax court,
a German GmbH made a dividend distri-
bution to its Luxembourg parent company
while in the process of being liquidated.
The tax authorities refused to apply a

0% dividend WHT rate based on the EU

parent-subsidiary directive and, instead,
granted a reduced 10% dividend WHT

rate based on the Germany-Luxembourg
double tax treaty. The lower tax court,
however, disagreed with the tax authorities
and confirmed that the applicable dividend
WHT rate should be a 0% dividend WHT
rate based on the EU parent-subsidiary

directive. @

Y
MAKING AN
IMPACT THAT

MATTERS 1%,
N



Monthly German tax news update | April 2023

* The lower tax court, however, rejected
the claim of the taxpayer with regard to
a second dividend distribution that was
paid at the end of the liquidation period of
the GmbH. The shareholder’s resolution
for this dividend explicitly referred to the
dividend payment as the final act of the
liguidation. Even though this dividend also
was funded out of operating profits that
were generated during pre-liquidation
periods, the court qualified the dividend
as being made “on the occasion” of the
liguidation and, therefore, not eligible for
a 0% dividend WHT rate under the EU
parent-subsidiary directive.

* The lower tax court did not allow for an
appeal to the federal tax court; however,
the tax authorities filed a complaint with
the federal tax court regarding the non-ad-
mission of an appeal against the decision.
Link

Federal Fiscal Court clarifies VAT group
financial integration conditions
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On 23 March 2023, the German Federal
Fiscal Court (BFH) published decisions in
two cases following respective rulings by
the Court of Justice of the European Union
clarifying VAT group financial integration
conditions and determining the controlling
company as the single taxable person of
the VAT group.

Following the first decision of the Court

of Justice of the European Union, the BFH
has determined that the tax authorities’
designation of the controlling company

as the single taxable person, rather than
the VAT group, is in accordance with the
CJEU's ruling. German legislation already
requires that a controlling company is able
to impose its will on the controlled com-
panies, and also provides that a controlled
company is liable for the VAT of the con-
trolling company, so there is no risk of tax
losses.

Under the existing German VAT grouping
rules, supplies between members of a
VAT group are not subject to VAT because
the controlled companies are regarded
as dependent entities of the controlling
parent company. However, the Court of
Justice of the European Union’s ruling

seemed to suggest that controlled entities
may be regarded as independent of the
controlling entity under certain circum-
stances, making an intragroup transaction
potentially subject to VAT. The BFH has
therefore asked the Court of Justice of the
European Union for a second preliminary
ruling on whether the exclusion of intra-
group supplies from VAT is compatible
with EU VAT law.

If the CJEU confirms that the current VAT
treatment of intragroup supplies contra-
venes EU VAT law, the ruling would have
far-reaching consequences, especially in
scenarios where only a proportion of the
input VAT incurred may be recovered
Link


https://www.deloitte-tax-news.de/german-tax-legal-news/lower-tax-court-clarifies-application-of-eu-parent-subsidiary-directive-for-dividends-distributed-during-liquidation-period-of-subsidiary.html
https://www.taxathand.com/article/29744/Germany/2023/Federal-Fiscal-Court-clarifies-VAT-group-financial-integration-conditions
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