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[Same content as August 2024 German
tax news update - now English Newslet-
ter link available] German Federal Min-
istry of Finance (BMF) Draft on Transfer
Pricing Administrative Principles 2023
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* On 14 August 2024, the German Federal
Ministry of Finance (BMF) released a draft
amendments of the 2023 Transfer Pricing
Administrative Principles with regard to

the intra-group financing transactions pur-

suant to Sections 1 (3d) and 1 (3e) of the
German Foreign Tax Act (AStG) introduced
under the Growth Opportunities Act.

Key Aspects inter alia include:

- Debt capacity and financing needs:
The draft outlines how taxpayers must
demonstrate their ability to service
debt over its entire term and justify
the economic necessity of financing. In

order to substantiate the existence of
the requirements, the criteria must be
met with a high degree of probability
(cumulative). To substantiate this, the
taxpayer must show (e.g., by means of
corresponding forecast calculations)
that the debt service can be (or will be)
provided and for what purpose the
funds were raised or how the capital
will be used. o
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- Arm's length interest rates:
According to the wording of the law, the
rating of the corporate group (group
rating) is generally used to determine an
arm's length interest rate. In addition, it
is possible to apply a rating derived from
the group rating for the borrower if the
taxpayer proves that this rating complies
with the arm's length principle. For the
determination of the applicable group
rating, the draft defines for the first
time a corresponding order of priority.

If the group does not have a rating, the
group rating can also be derived from
the group's external financing costs
vis-a-vis third parties at the time the loan
is granted for reasons of simplification.
In case of a derivation of a rating from
the group rating, the creditworthiness
assessment including the (customary)
qualitative and quantitative factors as
well as the consideration of a possible
group backing must be presented.

- Low-function and low-risk finan-
cing services: The classification of
intra-group financing as low-risk services
and the application of the arm's length
principle are further clarified. The draft
clarifies that the arm's length price for
financing relationships is generally to
be determined primarily using the price
comparison method, whereby the role
of the financing company generally has
no influence on the choice of method
and price determination.

* A positive remark is that the draft clearly
is based on Chapter X of the OECD TP
Guidelines and also refers to it. While the
draft offers some expected clarifications,
its effectiveness in easing compliance and
resolving audit disputes remains uncer-
tain. The potential retroactive application
to loans made before 1 January 2024,
remains particularly unclear.

* Taxpayers are encouraged to review the
impact of these changes, especially con-
cerning existing loans.

Link

Ministry of Finance publishes updated
decree related to incongruent dividend
distributions - the updated decree
incorporates recent taxpayer favor-
able jurisprudence from the federal
tax court
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* On 4 September 2024, the German
Ministry of Finance (MOF) issued an
updated decree on the tax recognition
of disproportionate (incongruent) divi-
dend distributions. The updated decree
incorporates taxpayer friendly decisions
of the federal tax court from 2021 and
2022, providing more clarity on how such
distributions are treated for both limited
liability companies (GmbHs) and stock
corporations (AGS).

* For AGs, the tax authorities will recognize
disproportionate dividend distributions
only if explicitly stated in the company’s
articles of association; a disproportion-
ate profit distribution that is based on a
general escape clause in the articles or
a shareholder resolution will not be rec-
ognized by the tax authorities in the case
of AGs.

* For GmbHs, the decree offers four scenar-
ios under which disproportionate distribu-
tions can be recognized, including those
that may deviate from the articles if they
are approved by all shareholders or based
on one-time resolutions.

The treatment of limited liability com-
panies (GmbHSs) is more nuanced. The
decree distinguishes between four
scenarios:

- Scenario 1: A disproportionate
dividend distribution will generally
be recognized for tax purposes if the
articles of association explicitly provide
for such distributions.

- Scenario 2: If the articles include
an escape clause that allows for
disproportionate dividend distributions,
these will also be recognized by the tax
authorities.

- Scenario 3: In response to a 2022
Federal Tax Court decision, the MOF
will now recognize disproportionate
dividend distributions where a
shareholder resolution having its one-
time effect is passed with the approval
of all shareholders, even if it violates the
articles.

- Scenario 4: Reflecting a 2021 court
ruling, the decree also recognizes
temporary disproportionate
distributions, often referred to as
"split dividend distributions." Here,

a shareholder resolution can be
recognized for tax purposes if the
majority shareholder's profit share is
retained within the company while the
minority shareholders receive their
profit distributions.

* These revisions apply to all open cases
and aim to align the tax authorities'
stance with the federal court's rulings.
The updated decree brings welcome
clarity for taxpayers, particularly by con-
firming that, as long as a disproportionate
dividend distribution is legally valid, it will
generally be recognized for tax purposes.
Link
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Federal Fiscal Court: Qualification of a
deemed distribution due to cost savings
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* On 22 May 2024 (published 12 Septem-
ber), the German Federal Fiscal Court
(BFH) ruled on the deemed distributions
related to cost savings for the share-
holder. The case involved a GmbH that
was part of a corporate group with a U.S.--
based parent company, X, and a contract
with a third party Venezuelan company.
Due to a U.S. embargo on Venezuela, the
parent company instructed the GmbH
not to carry out the orders placed by the
Venezuelan company, which led to a legal
dispute and the GmbH to pay damages.
The tax office considered the payment of
damages as a deemed dividend, as the
decision to cancel the contract solely ben-
efited the parent company.

Key Aspects inter alia include:

- Deemed dividend due to prevented
increase in assets: The BFH
confirmed that a deemed distribution
could result from the GmbH preventing
an increase in its assets by covering
expenses that should have been borne
by the parent company. This concept
applies when the shareholder benefits
by avoiding costs that the company
assumes on their behalf.

- No deemed dividend for the
reduction of asset: The BFH clarified
that the payment of legal costs and
damages does not constitute a deemed
dividend as the GmbH has made
payment to a third party based on its
legal obligation.

- Shareholder cost savings: The
BFH highlighted that a shareholder
benefits from a deemed dividend
when the company bears expenses the
shareholder would otherwise face. The
saved costs might come from a lack of
compensation agreements or other
obligations typically required in arm’s
length transactions.

- Further investigation needed: The
case was sent back to the lower court
to determine whether the expense
was primarily caused by the corporate
relationship between the GmbH and
the parent company.

* Taxpayers are advised to carefully assess
the tax consequences of internal corpo-
rate directives that shift costs between
group entities, as they may lead to unin-
tended tax liabilities.

Link (only in German language)

Federal Fiscal Court: Preservation of
corporate identity for a corporation in
the transfer of trade tax loss carryfor-
wards through a merger
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¢ The German Federal Fiscal Court (BFH)
ruled on the preservation of corporate
identity of a corporation in relation to
trade tax loss carryforwards transferred
from a partnership through a merger.
The court held that the loss carryforward
remains available at the corporation even
after the sale the business that generated
the loss.

* Key Aspects inter alia include:

Corporate identity preservation:
The BFH ruled that the corporation
retains its corporate identity thus the
trade tax loss carryforward transferred
from a partnership is not impacted,
even if it disposes the business that
caused the loss via an asset deal.

No cessation of trade or business:
The BFH clarified that the sale of

the business does not constitute a
cessation of operations for the capital
company, which continues to be
considered a unified trade or business
under Section 2(2) German Trade Tax
Act.

No legal basis for the forfeiture of
the trade tax loss carryforward:
The BFH emphasized that there is

no provision in the trade tax law that
would cause the loss carryforward

to be forfeited due to the sale of a
business and not the entire business.
No exceptional treatment for

the preceding merger: The court
reaffirmed that no exceptions to the
principle of corporate identity apply
to the corporation even the preceding
merger. The loss carryforward remains
available as long as the company itself
continues to operate.

Link (only in German language)
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