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Considerations regarding proposals fur-
ther limiting tax deductibility of interest
expenses - Draft law would tighten exist-
ing rules and introduce a “maximum
interest barrier rule”
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* The German government on 30 August
2023 approved a draft of a business tax
reform bill (“Growth Opportunity Act’),

Monthly German tax news update | October 2023

(/ Y‘ :\(

which includes a multitude of different tax
measures. One of the most important pro-
posals for foreign investors into Germany is
the tightening of the interest deduction lim-
itation rules, which would generally become
effective as from 1 January 2024.

* The draft law proposes among others
changes to the current interest deduction
limitation rules such as that the EUR 3
million threshold would no longer apply on
a separate per-entity basis but on a group
basis (“de-fragmentation clause”). e
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* The proposed law includes the introduction
of a maximum interest barrier rule, under
which interest expense paid to certain
related parties would become non-deducti-
ble if it exceeds a certain maximum interest
rate (a base rate as provided in section
247 of the Civil Code plus a 2% margin). An
exception would apply in two scenarios:

- Group escape: The borrower and the
ultimate group parent entity (in case
of a group) provide evidence that a
borrowing would have been possible
only for an interest rate that exceeds
the maximum interest rate.

- Substance and activity escape: The
creditor has sufficient substance and
activities in its jurisdiction of residence
provided the jurisdiction exchanges
information for tax purposes with
Germany based on a qualifying
provision in a double tax treaty orin a
tax information exchange agreement
with Germany.

* The proposed rules are not final yet and
still subject to approval in the legislative
process (see also next entry). The outcome
of the legislative process is uncertain, and
the rules as described might be subject to
change. Nevertheless, taxpayers should
review their financing structures in this
regard and prepare for a change of the
rules.

Link

Growth Opportunity Act: Upper house
states its position - the upper house of
the parliament proposes amendments
considering the need to reduce the
impact on the budgets of the states as
well as the municipalities
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* In its statement on the government's draft
Growth Opportunity Act, the upper house
of the parliament proposes amendments

that are strongly influenced by the need to
reduce the impact on the budgets of the
states as well as the municipalities.

The upper house welcomes in principle the
German government's plan to create better
framework conditions for more growth,
investment and innovation, including for
climate protection, but it sees a need for
extensive corrections in view of the mas-
sive impact on the budgets of the states
and municipalities. Further the statement
includes among others following key points:

Maximum interest barrier rule: In its state-
ment, the upper house considers Section
1a International tax code from the draft bill
on the ATAD Implementation Act of late
2019 as an alternative to the maximum
interest barrier rule. Thus, it recommends
deleting the maximum interest barrier rule
provided for in the government draft and
to expand Section 1 International tax act by
two additional paragraphs instead.

Climate protection investment premium:
the upper house requested it to be
administered as a grant by the federal
government and financed from the federal
budget.

Offset with the tax loss carry forwards: The
loss deduction restrictions are an impor-
tant element for the necessary predictabil-
ity of the fiscal budget planning. Against this
background, the upper house rejects the
extensions of the loss deduction provided
for in the government bill.

E-invoicing: The upper house proposes to
postpone the introduction of the manda-
tory e-invoicing for domestic B2B sales by 2
years (mandatory e-invoicing from

1 January 2027).

Link (only in German language)

Germany signs new protocols to tax
treaties with Austria and Switzerland -
Protocols include BEPS and MLI meas-
ures and treatment of cross-border
workers
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* On 21 August 2023, Germany signed pro-
tocols to the double tax treaties (DTTs) with
Austria and Switzerland. The DTTs with Aus-
tria and Switzerland were last amended in
2010. The protocols aim to incorporate into
the DTTs: (1) various measures related to
base erosion and profit shifting (BEPS) and
the Multilteral Convention to Implement
Tax Treaty Related Measures to Prevent
BEPS (ML), (2) new developments to the
OECD Model Tax Convention on Income
and on Capital, and (3) updated general
treaty policies of the countries.

The protocol for both DTTs must be
approved by the legislative bodies in both
countries and is expected to become effec-
tive as from 1 January 2025.
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