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Lower house of parliament approves
legislation to implement EU Pillar Two
directive
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* On 10 November 2023, the German lower
house of parliament approved legislation
on the domestic implementation of the
“Pillar Two directive”. The legislation still
has to be approved by the upper house

of parliament; the approval is expected to
take place in mid-December 2023 (likely
on 15 December 2023), so that the law
can enter into force for fiscal years that
start after 30 December 2023, as planned.

The approved version of the legislation on
the domestic implementation of the Pillar
Two directive is mostly based on the draft
version that was published by the gov-
ernment on 17 August 2023. However, in
addition, the approved version of the Pillar
Two implementation law includes several

amendments resulting from administrative

guidance on the global anti-base erosion

model rules, which was issued by the

OECD in February 2023 and in July 2023:

- Additional provisions are included
regarding the treatment of tax credits
(transferable tax credits and timing
considerations), as provided in the July
guidance from the OECD.
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- Asimplified calculations (permanent)
safe harbor is included, as provided
in the OECD guidance. The simplified
calculations safe harbor may be
applied based on a routine profits test,
a de minimis test, or an effective rate
test.

- The safe harbor rule that will be
available in the case of a qualified
domestic minimum top-up tax ("“QDMTT
safe harbor”) is updated to reflect the
July guidance from the OECD.

The transitional safe harbor rules that
may apply for purposes of the undertaxed
profits rule ("UTPR safe harbor”), as pro-
vided in the July guidance from the OECD,
are incorporated into the German Pillar
Two rules. In addition to the implemen-
tation of the Pillar Two directive, the law
includes certain changes to the German
GAAP rules resulting from the introduc-
tion of the Pillar Two rules. These changes
are in line with the draft law published by
the government in August. The approved
law also includes the reduced threshold
of 15% for the application of the German
royalty barrier rule and the reduced
threshold of 15% for the application of
the German controlled foreign company
rules, in line with the draft law.
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Lower house of parliament approves
draft business tax reform bill - approved
bill includes changes based on recom-
mendations from the upper house
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On 17 November 2023, the lower house
of the German parliament voted in favor
of the business tax reform bill (“Growth
Opportunity Act”) that had been entered
into the formal legislative process by the
government on 30 August 2023. The
approved bill includes a multitude of tax

measures covering tax incentives, individ-
ual income tax, corporate income tax, and
other tax law provisions.

Compared to the draft bill that was origi-
nally introduced by the government, the
following noteworthy changes are inter
alia included in the bill. For the most
part, these changes are based on rec-
ommendations provided by, the upper
house of parliament in a statement dated
20 October 2023:

- The minimum taxation rules limiting
the offset of a net operating loss
(NOL) carryforward against current
year profits would be relaxed from
2024 to0 2027 as originally proposed.
During this period, a taxpayer would
be allowed to offset 75% of current
year income exceeding EUR 1 million
against NOL carryforwards instead
of 80%, as originally proposed. After
2027, the 60% limitation for the offset
of any remaining current year profits
would be reinstated. The approved
changes would apply for corporate
income tax and local trade tax
purposes.

The introduction of a "maximum
interest barrier rule” no longer would
be pursued (the rule deleted from
the approved bill). As suggested

by the upper house of parliament,

an amendment to the arm'’s length
requirement for financing relationships
would be introduced in section 1 of
the Foreign Tax Act instead, in order
to align the German transfer pricing
rules with chapter X of the 2022 OECD
transfer pricing guidelines.

The highly criticized mandatory
disclosure and reporting requirement
for certain purely domestic tax
planning arrangements as set forth

in the original draft bill remains
unchanged and, despite the high
criticism, is not being abolished.
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Upper house of parliament does not
approve draft business tax reform bill -
the bill is forwarded to conference com-
mittee of the upper and lower houses of
parliament to find a compromise
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* On 24 November 2023, the upper house
of the German parliament withheld its
approval to the business tax reform
bill (“Growth Opportunity Act”) that was
approved by the lower house of parliament
on 17 November 2023 (see above) and
forwarded the tax reform bill to the con-
ference committee of the upper and lower
houses of parliament for further considera-
tion and to find a compromise.

The upper house of parliament did not crit-
icize specific measures in the bill in its ses-
sion on 24 November 2023 but rather the
financial burden that would be imposed on
the federal states and local municipalities
as a result of the bill. It also expressed dis-
approval that the federal government did
not sufficiently include the federal states in
the legislative process.

The bill will now be considered by the con-
ference committee to find a compromise
that would be acceptable to both cham-
bers. Itis currently unclear whether it will
be possible to reach agreement before the
last session of the upper and lower houses
of parliament in 2023 on 15 December,

or whether discussions will continue into
2024. Based on a 15 November 2023 deci-
sion of the federal constitutional court that
a reallocation by the federal government
of EUR 60 billion in unused debt unlocked
during the COVID-19 pandemic to fund its
green transition project violates constitu-
tional principles, there is significant budget
pressure that may limit the room for nego-
tiations between the two chambers.
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