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First draft of business tax reform bill
of the Ministry of Finance released on
12th of July 2023. The draft bill includes
proposed tax measures to provide for

simplification through increased thresh-

olds and allowances and many smaller
measures rather than a comprehensive
or fundamental overhaul of the existing
rules. The most significant measures
for businesses in the draft bill are the
following:
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* The loss carryback period for individual
and corporate income tax purposes would
be increased from the current two years
to three years, and the maximum amount
of EUR 10 million for a loss carryback
for corporate taxpayers would become
permanent.

* The minimum taxation rules limiting the
offset of an NOL carryforward against

current year profits would be suspended
from 2024 to 2027. After 2027, the maxi-
mum amount of current year profits that
can be offset against NOL carryforwards
without any limitation would be increased
from the current EUR 1 million to EUR 10
million, and the 60% limitation for the off-
set of any remaining current year profits
would be reinstated. @
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* For purposes of the interest deduction
limitation rules:

- The stand-alone clause and escape
clause would be abolished as from
2024.

- The exception from the interest
deduction limitation rules where
annual net interest expense is less than
EUR 3 million still would be available,
but it would be modified in a way where
it would no longer be a threshold with
a cliff (i.e., once the EUR 3 million of
annual net interest expense is met or
exceeded, the full amount is subject
to the 30% EBITDA limitation) but a
true exception (i.e., the 30% EBITDA
limitation would apply only to annual
net interest expense that meets or
exceeds EUR 3 million).

Furthermore, the EUR 3 million

threshold would no longer apply on

a separate per-entity basis but on

a group basis where one person or

persons acting in concert control

various entities that are engaged in
the same business (“de-fragmentation
clause”).

- The proposed changes to the interest
deduction limitation rules would
become effective as from 1 January
2024.

A"maximum interest barrier rule” was
introduced to further limit the amount

of deductible interest expense. Under

the proposed rule, interest expense paid
to certain related parties would become
nondeductible if it exceeds a certain maxi-
mum interest rate (a base rate as provided
in section 247 of the Civil Code plus a 2%
margin). As the current base rate in section

247 is 3.12%, this would result in a maxi-
mum rate of 5.12%. The maximum interest
barrier rule would be effective as from

1 January 2024.

A mandatory disclosure and reporting
requirement for certain purely domestic
tax planning arrangements was intro-
duced. The domestic reporting require-
ment would be similar to the cross-border
reporting requirement under Council
Directive (EU) 2018/822 (referred to as
“DAC 6"). The do- mestic reporting require-
ment would apply to income taxes, prop-
erty taxes, trade tax, inheritance and gift
taxes, and real estate transfer tax. For
reportable transactions that are imple-
mented between the effective date of the
law and 31 January 2025, the reporting
would need to occur by 1 April 2025; oth-
erwise, the reporting would need to occur
within a two-month deadline.

Link

Ministry of Finance publishes updated
legislation to start the process of
implementing the EU Pillar Two global
minimum taxation directive into Ger-
man domestic law. Updated draft bill
includes amendments to German CFC
rules and would abolish royalty barrier
rule.
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* On 10 July 2023, the German Ministry
of Finance (MOF) published an updated
version of the official draft legislation on

the domestic implementation of Council

directive (EU) 2022/2523 on ensuring a

global minimum level of taxation for mul-

tinational enterprise (MNE) groups and
large-scale domestic groups (the “Pillar

Two directive”).

- The updated draft proposes to reduce
the low taxation threshold of the
German controlled foreign company
(CFQ) rules from the current 25% to
15%, in line with the global minimum
taxation rules, and would abolish the
trade tax burden on any CFC income
attributed to German shareholders.

- The so-called “royalty barrier” rule,
which provides for the (partial) non-
deductibility of royalty expenses paid to
a related party benefitting from a low-
tax, non-nexus compliant preferential
tax regime, would be abolished as from
2024.

The MOF has asked for final comments

by 21 July 2023. It is expected that the
updated draft legislation will be approved
by the government shortly afterwards,
and then officially introduced into the
legislative process so that the rules can be
finalized and be approved by the upper
and lower houses of parliament prior to
the end of 2023.
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Legislation to implement EU public
country-by-country reporting directive
into German domestic law has been
enacted. Final rules are in line with
requirements described in EU directive.
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* On 19 June 2023, Germany's law imple-
menting the provisions of the EU public
country-by-country (pCbC) reporting
directive was published in the federal
gazette.

* The new legislation requires disclosure by
certain multinational enterprises (MNEs)
to the general public of certain income
tax information on a country-by-country
basis for fiscal years (FYs) beginning on
or after 22 June 2024 (i.e., generally FY 25
and onward). The German pCbhC report-
ing rules are in line with the requirements
set forth in the EU pCbC reporting rules,
but the scope differs from those of the
already existing German (non-public) CbC
reporting rules.

The new legislation will likely result in

an increased administrative burden for
affected MNEs, since detailed disclosures
of income tax information are required.
Due to the potential risk of misinter-
pretation of the published data by the
general public, affected MNEs may wish
to supplement the data with additional
information and explanations. In addi-
tion, affected MNEs may want to organize
the data into a suitable external reporting
framework (e.g., environmental, social,
and governance; sustainability investor

reporting). Affected MNEs should analyze
what data needs to be published, how
the published data reconciles with other
financial information, and how the data
can be explained to the general public (if
required). The importance of the pCbC
report and the information contained
therein should not be underestimated.
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Ministry of Finance issues draft decree
on interpretation of anti-hybrid rules
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e On 13 July 2023, the German Ministry of
Finance (MOF) published a long-awaited
first draft of a decree on the interpre-
tation of the German anti-hybrid rules,
which are based on the EU anti-tax
avoidance directive | and Il (ATAD | and
ATAD Il) and were introduced on 25 June
2021 (with retroactive effect as from 1
January 2020).

The draft decree first explains that the
German anti-hybrid rules were imple-
mented based on articles 9 and 9b of
ATAD I, which seems to highlight the
intention of the German legislator to
follow the rules as provided in the EU
directive without going beyond what is
required by such rules. From a timing
perspective, the draft decree confirms
that the anti-hybrid rules generally are
applicable only to expenses that origi-

nate from hybrid transactions after 31
December 2019. Expenses incurred after
31 December 2019 that originate from
hybrid transactions before this date
should not be covered by the anti-hybrid
rules (with an exception for continuing
obligations, e.g., loan arrangements,
which can fall under the rules under
certain conditions). The draft decree
also provides detailed guidance on the
definition of a structured arrangement in
terms of section 4k (6) of the Income Tax
Code (ITC), where the non-deductibility of
expenses can be triggered even in third
party relationships (the anti-hybrid rules
generally are applicable only to related
party transactions).

The guidance generally applies a broad
interpretation of the rules and does

not take economic results into consid-
eration. Guidance provided by other

EU jurisdictions on the application of
their domestic rules seems to be more
advanced, takes economic considerations
into account, and tries to mitigate unjus-
tified outcomes of the anti-hybrid rules.
Common issues that are seen in practice,
e.g., the treatment of global intangible
low-taxed income (GILTI), the treatment
of disregarded cost-plus remuneration
payments, the practical difficulties of the
application of the imported mismatch
rules, etc. are not addressed in the draft
decree. It would be desirable if the MOF
takes public comments into considera-
tion and more closely follows the trend
that can be seen in other EU jurisdictions.
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