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Upper house of parliament approves
legislation to implement EU Pillar Two
directive - Pillar Two rules apply for
fiscal years that start after 30 Decem-
ber 2023
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* On 15 December 2023, the German upper
house of parliament approved legislation
on the domestic implementation of the
Pillar Two directive. The lower house of

parliament approved the legislation on 10
November 2023. Subsequently, the law
entered into force for fiscal years that start
after 30 December 2023.

The final legislation on the domestic
implementation of the Pillar Two directive
is mostly based on the draft version that
was published by the government on 17
August 2023 and consists of 101 sections.

In addition to the domestic implementa-
tion of the Pillar Two directive, the final law

includes certain changes to the German
GAAP rules due to such implementation.

* The law also includes a reduced threshold
of 15% for the application of the royalty
barrier rule and the controlled foreign
company rules.
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Decision about business tax reform bill
delayed into 2024
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« After the upper house of the German
parliament on 24 November 2023 with-
held its approval of the business tax
reform bill (“Growth Opportunity Act”)
that was approved by the lower house of
parliament on 17 November 2023, the bill
was sent to the conference committee of
the upper and lower houses of parliament
for further consideration. The conference
committee, however, was not able to
find a compromise before the last 2023
session of the upper and lower houses of
parliament. It is expected that negotiations
about the content of the bill will resume
in the new year, but the outcome of these
negotiations remains unclear.

* The key measures still to be negotiated
include the introduction of a climate
investment grant, changes to the existing
research and development tax incentive,
changes to the net operating loss (NOL)
carryback period, minimum taxation rules
in regard to the use of NOL carryforwards,
and the amendment to the arm'’s length
requirement for financing relationships in
the Foreign Tax Act. If the bill is passed in
2024, the rules might apply with retroac-
tive effect as from 1 January 2024.
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Tax authorities issue guidance on the
attribution of real estate for RETT pur-
poses - Guidance could result in addi-
tional compliance burdens and even
double taxation
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¢ |n a decree dated 16 October 2023 (the
“real estate attribution decree”), the
German tax authorities provided their
interpretation on recent real estate
transfer tax (RETT) landmark decisions
from the federal tax court (BFH) from
December 2022. The guidance aligns with
federal court principles while introducing
new criteria for assessing RETT-triggering
events. It focuses on real estate ownership
attribution and acknowledges scenarios
where the ownership in the same piece
of real estate might be attributed to
multiple entities at the same time (e.g., in
multi-level shareholding structures), which
could potentially trigger RETT more than
once.

* In line with BFH jurisprudence, the real
estate attribution decree confirms that
whether an entity is considered to own
real estate must be determined based on
the principles of the RETT rules. The attri-

bution of real estate ownership in terms of
legal or economic ownership is not deci-
sive for the application of the RETT rules.

The attribution of the ownership of real
estate to multiple entities, as outlined in
the real estate attribution decree, is highly
controversial and debated in German tax
literature, and there is doubt as to whether
some of the principles are in line with

the German constitution. However, the
principles as described in the real estate
attribution decree are binding on the tax
authorities (but not on taxpayers or tax
courts) and apply to all open cases.

Multiple amendments to the RETT rules in
mid-2021 had already led to a significant
increase in the complexity of the rules. The
real estate attribution decree now adds
another level of complexity, with potentially
significant practical implications. Plans for
RETT reform, as provided by the Ministry
of Finance in a discussion draft dated 15
June 2023, would be welcomed by tax-
payers and provide for RETT rules that are
significantly less complex and easier to
administer.
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BFH rules tax consolidation requirement
met even if controlling parent entity
involved in merger - Surviving parent
entity inherits tax position of prede-
cessor based on specific reorganization
rules under corporate income tax code
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* In a decision dated 11 July 2023 (and pub-
lished on 23 November 2023), Germany’s
federal tax court (BFH) ruled in favor of
the taxpayer that the “financial integration”
requirement for purposes of the tax
consolidation (Organschaft) rules, which
requires that a controlled subsidiary is
held by the controlling parent entity for the
subsidiary's entire fiscal year (FY), was met
even though the controlling parent entity
was merged into another entity during the
subsidiary's FY. One of the requirements
for a tax consolidated group for corporate
income and trade tax purposes is that the
controlling parent entity must hold a major-
ity of the voting rights in the controlled
subsidiary for the entire FY of the sub-
sidiary (“financial integration”). In certain
reorganizations involving the controlling
parent entity of a tax consolidated group
(e.g, a merger where the controlling parent
entity is merged into another entity), it was
debated whether such a restructuring dur-

ing the FY of the controlled subsidiary could
be seen as an impediment to meeting the
financial integration requirement.

The BFH came to the conclusion that the
reorganization tax act provides that the tax
attributes of the merged entity are inher-
ited by the surviving entity as a result of a
merger and, with that, the shareholding
period of the merged entity must be attrib-
uted to the surviving entity for purposes of
the financial integration requirement under
the Organschaft rules.

The decision of the BFH is a welcome devel-
opment for taxpayers, as it confirms the
prevailing view in tax literature and rejects
the view of the tax authorities as outlined in
administrative guidance. As a result, tax-
payers should be able to rely on the deci-
sion of the BFH when undertaking a similar
reorganization and taking the position that
the financial integration requirement under
the Organschaft rules is met.

It should be noted that the above principles
of the BFH decision should be limited to
cases for which specific rules in the reor-
ganization tax act are available that the
successor inherits the tax position of the
predecessor. The tax authorities may react
to the BFH decision, potentially incorporat-
ing it into administrative guidance during
an update process initiated before the BFH
ruling.
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