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Lower tax court clarifies Transfer of 
Function Rules for Principal Structures –  
the implementation of a principal struc-
ture and the resulting change in the 
profit potential of a German entity does 
not automatically result in the transfer 
of a function
2024年7月17日、ニーダーザクセン州税務裁
判所は、プリンシパル・モデル（機能およ
びリスクのプリンシパル法人への集約）へ
の転換を含む欧州事業再編によるドイツ法人
の収益性の変化は、移転価格税制上の機能移
転に該当しないと判断し納税者の主張を認
めた。本判決はドイツ最高税務裁判所で審
議される。

	• On 17 July 2024, the Lower Saxony tax 
court published a ruling on the transfer 
of functions, following an earlier decision 
from 3 August 2023. The case was decided 
in favour of the taxpayer and is now under 
review by Germany's highest tax court. 

	• The case at hand involved a US-based B2B 
group restructuring its European oper-
ations, shifting key decision-making and 
risk management to a newly established 
principal entity in Switzerland, while German 
subsidiaries continued as contract manu-
facturers and low-risk distributors. No tan-
gible or intangible assets were transferred, 
and the German entities received fixed 
remuneration. 
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	• The German tax authorities argued that the 
restructuring constituted a transfer of func-
tions, triggering additional taxation. They 
claimed that essential business functions, 
along with entrepreneurial capacity, were 
shifted.

	• The Lower Saxony tax court stated that 
no transfer of tangible or intangible assets 
occurred, and the German entities contin-
ued their activities largely unchanged. The 
court rejected the broad interpretation of 
a "transfer of functions" based solely on 
changes in profit structures. 
Link

German Federal Ministry of Finance 
(BMF) Draft on Transfer Pricing Admin-
istrative Principles 2023
2024年8月14日、ドイツ連邦財務省
は、2023年の移転価格管理原則を補完する
草案を発表した。この草案は、新たに導入
されたグループ内融資取引に関する規定の
適用における、明確なルールを含んでいる
が、まだ不明瞭な点を多く残している。納
税者は、特に既存のローンに対する影響を
検討し、2024年1月1日より前に締結された
ローンに遡及しても新ルール適用される可
能性に留意する必要がある。

	• On 14 August 2024, the German Federal 
Ministry of Finance (BMF) released a draft 
amendments of the 2023 Transfer Pricing 
Administrative Principles with regard to the 
intra-group financing transactions pursuant 
to Sections 1 (3d) and 1 (3e) of the German 
Foreign Tax Act (AStG) introduced under 
the Growth Opportunities Act.

	• Key Aspects inter alia include:
	– Debt capacity and financing needs: 
The draft outlines how taxpayers must 
demonstrate their ability to service 
debt over its entire term and justify 
the economic necessity of financing. In 
order to substantiate the existence of 
the requirements, the criteria must be 
met with a high degree of probability 
(cumulative). To substantiate this, the 
taxpayer must show (e.g., by means of 
corresponding forecast calculations) 
that the debt service can be (or will be) 
provided and for what purpose the 
funds were raised or how the capital 
will be used.

	– Arm's length interest rates: 
According to the wording of the law, 
the rating of the corporate group 
(group rating) is generally used to 
determine an arm's length interest 
rate. In addition, it is possible to 
apply a rating derived from the group 
rating for the borrower if the taxpayer 
proves that this rating complies with 
the arm's length principle. For the 
determination of the applicable group 
rating, the draft defines for the first 
time a corresponding order of priority. 
If the group does not have a rating, the 
group rating can also be derived from 
the group's external financing costs vis-
à-vis third parties at the time the loan 
is granted for reasons of simplification. 
In case of a derivation of a rating from 
the group rating, the creditworthiness 
assessment including the (customary) 

qualitative and quantitative factors as 
well as the consideration of a possible 
group backing must be presented.

	– Low-function and low-risk financing 
services: The classification of intra- 
group financing as low-risk services 
and the application of the arm's length 
principle are further clarified. The draft 
clarifies that the arm's length price for 
financing relationships is generally to 
be determined primarily using the price 
comparison method, whereby the role 
of the financing company generally has 
no influence on the choice of method 
and price determination.

	• A positive remark is that the draft clearly 
is based on Chapter X of the OECD TP 
Guidelines and also refers to it. While the 
draft offers some expected clarifications, 
its effectiveness in easing compliance and 
resolving audit disputes remains uncertain. 
The potential retroactive application to 
loans made before 1 January 2024, remains 
particularly unclear.

	• Taxpayers are encouraged to review the 
impact of these changes, especially con-
cerning existing loans. 
Link (only in German language)

https://www.deloitte-tax-news.de/german-tax-legal-news/lower-tax-court-clarifies-transfer-of-function-rules-for-principal-structures.html
https://www.deloitte-tax-news.de/transfer-pricing/bmf-entwurf-zur-ergaenzung-der-verwaltungsgrundsaetze-verrechnungspreise-2023.html
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Draft Bill on the amendment of Min-
imum Tax Act (Pillar 2) – a discussion 
draft has been submitted by the Ger-
man Ministry of Finance
ドイツ連邦財務省は、OECDのCbCRセーフ
ハーバールールに関し、グローバルミニマ
ム課税に関する改正案を発表した。改正案
は、ミニマム課税グループの定義、簡略化
された基準計算、セーフハーバールールの
適用に関する明確化を含む。改正案は業界
団体との協議後、連邦内閣の承認を受けて
議会での審議に進む予定。

	• The German Ministry of Finance has 
released a draft bill to amend the Min-
imum Tax Act, focusing on incorporat-
ing the OECD guidelines on the CbCR 
Safe-Harbour rules into national legisla-
tion. The Minimum Tax Act was finalized 
and published in December 2023, imple-
menting the EU Directive on global mini-
mum taxation. The new draft law aims to 
further align with recent OECD guidelines.

	• The draft includes inter alia following 
key changes:
	– Minimum tax group: Expansion of the 
minimum tax group definition, affecting 
businesses with domestic units.

	– Recognized primary supplementary 
tax under Income Inclusion Rule 
(IIR): New exclusion criteria to prevent 
tax competition through other 
advantages.

	– Simplified calculation for 
immaterial business units: Groups 
of companies that do not prepare a 
country-by-country report should 
also be given this option of simplified 
calculation.

	– CbCR Safe-Harbour: Corporate 
groups that are not obliged to prepare 
a country-by-country report should 
also be given the option of using 
the safe harbour using equivalent 
information.

	– Joint ventures: Joint ventures and 
their subsidiaries to be treated as 
separate tax jurisdictions under Safe-
Harbour rules.

	– CbCR Reporting: Specific guidelines 
for the consistent use of data sources 
for Safe-Harbour calculations, especial-
ly for branch offices and small units.

	• After consultations with industry associ-
ations, the draft will be revised and sub-
mitted to the federal cabinet for approval, 
before moving forward in the parliamen-
tary process. 
Link (only in German language)

https://www.deloitte-tax-news.de/steuern/internationales-steuerrecht/mindeststeueranpassungsgesetz-bmf-legt-diskussionsentwurf-vor.html
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