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Federal tax court broadens concept of
permanent establishment - storage of
personal items in designated locker at
work site created permanent establish-
ment:
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* In a decision dated 7 June 2023, Germany's
federal tax court (BFH) ruled that a UK
resident individual's use of a designated
locker for personal clothing and items in
connection with the provision of aircraft

maintenance services at a German airport,
even if not used to store tools or other
business equipment, was a sufficient nexus
to create a permanent establishment
under domestic legislation and the Germa-
ny-UK tax treaty.

The decision of the BFH shows a certain
trend in broadening the interpretation of
sufficient nexus in a PE context through
service activities at the premises of a
customer; in particular, at airport facilities
in Germany. As a result of the BFH deci-
sion, non-resident companies rendering or
planning to render services at facilities of

their customers in Germany should review
and reassess whether the facts and cir-
cumstances of their work and contractual
arrangements might cause a PE risk based
on this decision. @
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Increased scrutiny of the German tax author-
ities in relevant cases can be expected. The
analysis of PE risks is highly dependent on
facts and circumstances, and the decision of
the BFH demonstrates that a weak nexus can
lead to the creation of a PE.

Link

Government approves draft business
tax reform bill (“Growth Opportunity
Act”)
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* On 30 August 2023, the German govern-
ment approved a draft of a business tax
reform bill (“Growth Opportunity Act”).

Compared to the original draft bill, the
following noteworthy changes are inter
alia included in the approved draft bill:

- The investment period for the
proposed climate investment grant
would be extended for two years from
the date the law becomes effective
until 1 January 2030 (rather than until
1 January 2028 as proposed in the
original draft bill).

- The proposed broadening of the
existing R&D tax incentive would
remain unchanged; however, for small
and medium-sized companies, a 10%
increase of the R&D tax incentive would
be available (i.e., 35% of qualifying
expenses instead of the general 25%
rate).

- The minimum taxation rules limiting
the offset of a net operating loss (NOL)
carryforward against current year
profits would be relaxed from 2024 to

2027. During this period, a taxpayer
would be allowed to offset 80% of
current year income exceeding EUR

1 million against NOL carryforwards

instead of 60% under current rules.

After 2027, the 60% limitation for the

offset of any remaining current year

profits would be reinstated.
- For purposes of the interest deduction
limitation rules:

- The stand-alone clause would remain
available; however, the conditions for
its application would be tightened.

- The stand-alone clause would remain
available; however, the conditions for
its application would be tightened.

- The exception from the interest
deduction limitation rules where
annual net interest expense is less
than EUR 3 million would remain
available as a threshold with a cliff
(i.e., once the EUR 3 million of annual
net interest expense is met or
exceeded, the full amount is subject
to the 30% EBITDA limitation) and
not be modified as a true exception
as originally proposed. Furthermore,
the EUR 3 million threshold would no
longer apply on a separate per-entity
basis but on a group basis where
One person or persons acting in
concert control various entities that
are engaged in the same business
("de-fragmentation clause”). This
amendment of the current rules is
stillincluded in the approved draft
bill.

* The draft bill is now going to be intro-
duced into the formal legislative process
where it would require the consent of the

upper and lower houses of parliament. It
is expected that the tax reform bill will be
finalized and approved by the upper and
lower houses before the end of the year.
Further changes that are caused by the
“Growth Opportunity Act” can be found
in our post:
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Mandatory domestic B2B e-invoicing
proposed under the Growth Opportuni-
ties draft act
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e OnJuly 12,2023, Germany introduced a
draft business tax reform bill ("Growth
Opportunity Act"), which includes the
introduction of mandatory e-invoicing for
domestic B2B transactions.

* The bill is expected to be adopted by the
end of 2023, and the new rules would
come into force on January 1, 2025.

* The draft bill intends to limit mandatory
e-invoicing to domestic B2B supplies, i.e.,
taxable persons established in Germany
would be obliged to issue e-invoices
for taxable supply of goods or services
provided for business purposes to other
taxable persons established in Germany.
The bill introduces a new e-invoice defini-
tion aligning with the EU standard format
CEN 16931 and also provides for a new
legal concept of "other invoices" to cover
out-of-scope invoices.
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* Generally, as from 1 January 2025, the
draft bill provides that all invoices for
domestic B2B supplies between taxable
persons should be issued as e-invoices
compliant with the EU CEN standard
16931; however, transitional provisions
would apply until 1 January 2028. Until
December 31, 2025, other formats (e.g.
paper or PDF) would be permitted with
the recipient's prior consent, and for
supplies between 1 January 2026 and 31
December 2027, invoices would have to
be sent under an electronic data interch-
ange (EDI) procedure, but would not be
required to comply with CEN standard
16931 if the recipient has provided prior
consent.

The draft bill does not contain any pro-
visions on transaction-based digital
reporting requirements (DRR); however,
the MOF has announced its intention

to follow the ViDA DRR proposal closely.
E-invoicing will help to streamline
accounting and reduce compliance costs.
To ensure compliance with the new e-in-
voicing rules, taxable persons must be
aware of regulatory changes, and review
and analyze current transactions and
processes. Ensuring e-invoicing readiness
includes ERP system checks to identify
the need for further tools and add-ons.
Link

Ministry of Finance discussion draft
proposes amendments to share deals
under RETT Act
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Aworking group at the University of Leipzig
proposed modernizing Germany's real
estate transfer tax (RETT) law to the Min-
istry of Finance (MOF). Following this, on
June 15, 2023, the MOF presented a discus-
sion draft of the proposed changes to the
federal states for approval. This is not yet
official draft legislation, but rather a work-
ing draft subject to approval by the fed-
eral states. The discussion draft includes
among others following measures:

* The RETT rules for share deals includ-
ing 90 % ownership thresholds and
10-year monitoring periods would no
longer apply. The distinction between
corporations and partnerships would
be removed. A legal definition of a real
estate-owning companies would be intro-
duced. Asingle RETT rule for share deals
would be implemented, taxing acquisi-
tions in a real estate-owning company,
i.e.,, direct/indirect consolidation of 100%
of shares in the hands of one acquirer
or a group of acquirers. Coordinated
acquisitions by multiple acquirers would
be taxed as an acquisition group. Third-

party-held shares held or acquired for
the benefit of acquirers would be disre-
garded and attributed to the acquirers
for taxation purposes. Previous RETT
exemptions for partnerships would
also apply to corporations. Intragroup
transactions would be exempt if a 100%
shareholding structure is maintained.
Tax debtors of the RETT would be the
acquirer, the acquisition group, and, in
case of an indirect unification of shares,
the intermediary companies.

The real estate-owning company would
have liability for RETT. The RETT notifi-
cation deadline for resident tax debtors
would be extended from two weeks to
one month. There would be an obligation
to transmit RETT notifications electron-
ically and according to an officially pre-
scribed dataset with mandatory content.

The proposed effective date of these
changes is January 1, 2024; the actual
scope and timeframe of any legislative
change could be officially published as
early as the second half of 2023.

Link



https://www.deloitte-tax-news.de/german-tax-legal-news/mandatory-domestic-b2b-e-invoicing-proposed-under-the-growth-opportunities-draft-act.html
https://www.deloitte-tax-news.de/german-tax-legal-news/ministry-of-finance-discussion-draft-proposes-amendments-to-share-deals-under-rett-act.html

Monthly German tax news update | August/September 2023

Contacts

Thomas Welz Iris-Sabine Moennich Andreas Pelaez Naoya Tanaka

Partner | Business Tax Director | Business Tax Director | Transfer Pricing Japanese Coordinator | Tax
Tel: +49 211 8772 3522 Tel: +49 211 8772 3572 Tel: +49 211 8772 4165 Tel: +81 80 33480 434
twelz@deloitte.de imoennich@deloitte.de apelaez@deloitte.de naoyatanaka@deloitte.de

Asagi Hino Henrik Schulte-Jostes Mason Gillies Nadine Meulenkamp
Senior Manager | Business Tax Senior Manager | Business Tax Senior Manager | Transfer Pricing ~ Professional | Business Tax
Tel: +49 69 75695 7048 Tel: +49 211 8772 3027 Tel: +49 211 8772 4564 Tel: +49 211 8772 8662
ahino@deloitte.de hschulte-jostes@deloitte.de magillies@deloitte.de nmeulenkamp@deloitte.de

Deloitte

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (DTTL), its global network of member firms, and their related entities (collectively, the “Deloitte
organization”). DTTL (also referred to as “Deloitte Global”) and each of its member firms and related entities are legally separate and independent entities, which
cannot obligate or bind each other in respect of third parties. DTTL and each DTTL member firm and related entity is liable only for its own acts and omissions, and
not those of each other. DTTL does not provide services to clients. Please see www.deloitte.com/de/UeberUns to learn more.

Deloitte provides industry-leading audit and assurance, tax and legal, consulting, financial advisory, and risk advisory services to nearly 90% of the Fortune Global
500® and thousands of private companies. Legal advisory services in Germany are provided by Deloitte Legal. Our people deliver measurable and lasting results that
help reinforce public trust in capital markets, enable clients to transform and thrive, and lead the way toward a stronger economy, a more equitable society and a
sustainable world. Building on its 175-plus year history, Deloitte spans more than 150 countries and territories. Learn how Deloitte's approximately 415,000 people
worldwide make an impact that matters at www.deloitte.com/de.

This communication contains general information only, and none of Deloitte GmbH Wirtschaftsprifungsgesellschaft or Deloitte Touche Tohmatsu Limited (DTTL), its
global network of member firms or their related entities (collectively, the “Deloitte organization”) is, by means of this communication, rendering professional advice or
services. Before making any decision or taking any action that may affect your finances or your business, you should consult a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or completeness of the information in this communication, and
none of DTTL, its member firms, related entities, employees or agents shall be liable or responsible for any loss or damage whatsoever arising directly or indirectly
in connection with any person relying on this communication. DTTL and each of its member firms, and their related entities, are legally separate and independent
entities.

Issue 09/2023



