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New transfer pricing rules for inter-
company financing contain tightened 
provisions
先月27日に公布された成長機会法で新たに
導入された移転価格税制ルールによると、
国境を越えたグループ内融資はその妥当性
を独立第三者間取引原則に基づく3つのテス
トによって証明されなければならない。加
えてグループ内での融資に係るサービスは
低機能および低リスクサービスとされ、対
価は原価加算法で価格設定されなければな
らない

	• The business tax reform bill (“Growth 
Opportunity Act”), which was published in 
the federal gazette on 27 March 2024, has 
tightened the transfer pricing rules in the 
Foreign Tax Act (FTA) regarding cross-bor-
der intercompany financing arrangements 
which include a three-prong test (i.e., debt 
capacity, business purpose, and maximum 
interest rate), pursuant to Sec. 1 (3d) FTA, 
and a description of “low-function” and 
“low-risk” services, pursuant to Sec. 1 (3e) 
FTA, for purposes of the arm’s length 
principle and calculating an arm’s length 
remuneration.

	• Debt capacity and business purpose tests: 
The fact that the borrower is able to serve 
the debt, including both interest and 
principal payments, in order to qualify the 
arrangement as debt and not as equity for 
tax purposes should be in line with both 
the OECD TP guidelines and established 
case law. 
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	• Maximum arm’s length interest rate 
test: According to new rules, the arm’s 
length character of the interest rate of 
a cross-border intercompany financing 
arrangement generally must be based on 
the group’s rating and external financing. 
The taxpayer, however, has the ability to 
demonstrate that a different rating is more 
in line with the arm's length principle. 

	• Description of “Low-function” and “low-
risk” services: Sec. 1 (3e) FTA states that: 
o	A low-function and low-risk service 
exists where a financing relationship is (i) 
arranged by one company with another 
company in a multinational group of com-
panies or (ii) passed on from one company 
to another company within a multinational 
group of companies.
	– 	A low-function and low-risk service 
exists where a financing relationship is 
(i) arranged by one company with ano-
ther company in a multinational group 
of companies or (ii) passed on from one 
company to another company within a 
multinational group of companies.

	– A low-function and low-risk service 
should generally be assumed, if a com-
pany in the corporate group takes over 
the management of financial resources, 
such as liquidity management, finan-
cial risk management, currency risk 
management, or is acting as a financing 
company, for one or more companies in 
the corporate group. The above should 
not apply, if based on a functional and 
risk analysis it can be proven that the 
service provided is not a low-function 
and low-risk service.

	• From an overall perspective, it seems that 
the sections 1 (3d) and (3e) FTA, contrary 
to the explicit statement of the legislator, 
are not in line with chapter X of the OECD 
TP guidelines and that the latest decisions 
of the BFH also were not reflected in the 

new rules. It remains to be seen how 
the application of these rules by the tax 
authorities will transpire in this regard.

	• The newly introduced provisions in the 
FTA are applicable starting from calendar 
year 2024 (i.e., for loans introduced after 
31 December 2023); a retroactive applica-
tion is not included in the law.

	• Sections 1 (3d) and (3e) FTA seem to 
establish a significant departure from 
welcomed and previously established 
principles in administrative guidance from 
the tax authorities and case law from the 
BFH; as well as the harmonization of the 
German TP rules with OECD TP principles 
and internationally accepted best prac-
tice. It can be expected that this is likely 
going to lead to a significant increase in 
disputes with the tax authorities and the 
potential for double taxation. This trend 
also is being reinforced by the fact that, in 
most cases, the burden of proof is shifted 
to the taxpayer, which is going to result in 
increased documentation requirements, 
which lead to increased documentation 
costs and a significantly higher risk (and 
higher intensity) of disputes with the tax `
�authorities. 
Link

Government responds to inquiry on 
dividend WHT exemption and refund 
procedures
ドイツ政府は、連邦税務庁での配当源泉
（WHT）の免除および還付手続きにおい
て、平均約20か月という顕著な遅延を公表
した。したがって現時点でドイツ国外の株
主への配当金の支払いが計画されていない
場合でも、WHT免除証明書の申請を行うこ
とは将来リスクの軽減につながる。各納税
者は証明書の速やかな更新が推奨される

	• The German government on 8 April 2024 
published a response letter dated 2 April 
2024 in regard to an inquiry of the leading 
opposition parties in the lower house of 
parliament (Christian Democratic Union 
and Christian Social Union) on the current 
status of the dividend withholding tax 
(WHT) exemption certificate and refund 
procedures for foreign shareholders. The 
original inquiry of the opposition parties 
was filed on 19 March 2024 and included 
18 questions to the government in this 
regard. The responses that were provided 
by the government on 8 April 2024 reveal 
a significant backlog and overly long 
processing periods for applications for 
dividend WHT exemption certificates and 
refunds at the federal tax office (Bundesz-
entralamt fuer Steuern (BZSt)). 

https://www.deloitte-tax-news.de/german-tax-legal-news/new-transfer-pricing-rules-for-intercompany-financing-contain-tightened-provisions.html
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Bureaucracy Relief Act IV: Federal Gov-
ernment adopts government draft
第四次行政緩和法案の草案が連邦政府によ
り可決された。特筆すべき主な規定は、例
えば、以下のものを含む：
１．帳簿記録及び請求書の法定保存期間が
10年から8年に短縮
２．国外居住者の源泉税に関する免税証明
書の有効期間が3年から5年に延長
本草案は、続いて上院により審議される

	• The draft for a Fourth Bureaucracy Relief 
Act adopted by the Federal Cabinet on 
13 March 2024 introduces measures to 
relieve the economy, citizens and the 
administration of unnecessary bureau-
cracy. The measures include changes in 
several areas, including tax law, in particu-
lar the shortening of retention periods for 
accounting documents and invoices as 
well as some easing of VAT obligations.

	• Key regulations in the government draft:
	– Fiscal Code:
	– Retention periods for accounting 

	• The original inquiry by the opposition 
parties and the responses provided by the 
government provide some useful insight 
into the size of the backlog at the federal 
tax office and what affected taxpayers can 
expect. Some noteworthy questions and 
answers are:
	– Q2: How long does the processing 
of applications for dividend WHT 
exemption certificates and refunds take 
on average?
	– A: 480 days for applications for 
dividend WHT exemption certificates 
and 615 days for applications for 
dividend WHT refunds.

	– Q4: How many applications for dividend 
WHT exemption certificates and 
refunds are currently pending with the 
federal tax office?
	– A: There are currently 2,666 
applications for dividend WHT 
exemption certificates pending 
and 61,341 registered applications 
for dividend WHT refunds (plus 
approximately 17,000 to 27,000 paper 
applications) pending.

	– Q5: How many applications for dividend 
WHT exemption certificates were filed 
in the period 2020 to 2023 and how 
many of such exemption certificates 
were issued during these years?
	– A:

Application 
filed

Processed Rejected

2020  3,371 3,400 265

2021 2,962 2,104 181

2022 2,845 2,820 811

2023 2,301 3,600 676

	• Affected taxpayers should consider filing 
applications for dividend WHT exemp-
tion certificates well in advance of the 
expiration date of any existing exemption 
certificates. Applications should be filed 
in a complete manner that addresses all 
aspects of the entitlement to a reduced or 
zero WHT rate based on a DTT or the EU 
parent-subsidiary directive and supported 
by all required documents. It should be 
best-practice to have a dividend WHT 
exemption certificate on file even if there 
is no dividend distribution to a foreign 
shareholder planned at the moment in 
order to have flexibility and to reduce the 
WHT risk for deemed dividends that might 
result from a tax audit in the future. 
Link

documents in tax law are to be reduced 
from 10 to 8 years for all documents 
which retention period has not yet 
expired by the day before the law 
comes into force.

	– Income Tax Act: 
The period of validity of the exemption 
certificate for capital gains tax and 
withholding tax for limited taxpayers is 
to be extended from 3 to 5 years.

	– VAT Act 
Shortening the retention periods for 
invoices from 10 to 8 years. 
The threshold for the transition from 
calendar quarter to calendar month for 
the purposes of advance VAT returns 
is to be raised from EUR 7,500 to EUR 
9,000 from 01.01.2025

	– The upper house of parliament is 
expected to discuss the draft bill and 
adopt its opinion within April. 
Link  (only in German language)

https://www.deloitte-tax-news.de/german-tax-legal-news/government-responds-to-inquiry-on-dividend-wht-exemption-and-refund-procedures.html
https://www.deloitte-tax-news.de/steuern/verfahrensrecht/buerokratieentlastungsgesetz-iv-bundesregierung-verabschiedet-regierungsentwurf.html
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