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German tax aspects on choice of
the acquisition vehicle location

Introduction to German tax aspects relating to the choice
of the acquisition vehicle location in M&A transactions

Background

When acquiring shares in a German company or for example by a Japanese following overview summarizes key criteria
corporation one aspect to be discussed company. When taking this decision, regarding this decision from a German tax
and decided upon upfront is whether the German tax aspects may be one of the perspective.

shares should be acquired by a German items to be taken into consideration. The
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Introduction Fig. 1 - Acquisition of shares in a German corporation by a Japanese corporation
There are various aspects to be considered
and analyzed upfront before deciding on
the structure for the acquisition of a German Seller Corporation
corporation (“German Target”). Below, we
have summarized some key items to be J

taken into account from a German tax per- 77 l - - - - -
spective; first, we outline such items for

the case of a Japanese company acquiring
the shares (see also Fig. 1) in the German German Target
Target and, secondly, key items in case of

a German acquisition vehicle acquiring

the shares in the German Target (see also Fig. 2 - Acquisition of shares in a German corporation by a German corporation
Fig. 2).
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Fig. 3 - Overview - Acquisition of shares in a German corporation by a Japanese corporation
Criteria In general To be considered
Financing of the acquisition * Generally no German income tax consequences if acquisition is equity/debt-financed at
with a foreign level.
* Equity
* Debt
Tax consolidation between e Establishment of income tax and VAT consolidation with a foreign shareholder is generally not
German Target and its possible (for income tax consolidation it may be possible under specific conditions).
shareholder
* Income tax
o VAT
Cash repatriation/exit taxation  * Withholding tax on dividends from German * Withholding tax of up to 26.375 percent
Target to its Japanese shareholder may be on dividends from German Target to its
reduced to 0 percent under the Japanese- Japanese shareholder may apply if not
German double tax treaty (subject to a qualifying for benefits from the Japanese-

minimum holding period/shareholding ratio German double tax treaty.
being met and German anti-treaty shopping
rules; procedural requirements are applicable).

* Sale of shares in German Target should
generally not be subject to German income
taxation under the Japanese-German double
tax treaty.
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Fig. 4 - Overview - Acquisition of shares in a German corporation by a German tax resident corporation (“German NewCo")

Criterion

In general

To be considered

Financing of the acquisition
with

e Equity

¢ Debt

* NewCo's taxable income can generally not be
decreased by acquisition equity financing.

* Debt push-down: Interest expenses on the
acquisition debt (intercompany) financing can
generally be applied to decrease NewCo's
taxable income.

* Cash extraction from the German group
without withholding tax implications from the
repayment of intercompany debt.

Limitations on the deduction of Interest
expense at NewCo.

Foreign currency-denominated loans might
lead to taxable income due to foreign
exchange rate fluctuations at the level of the
NewCo/lender.

Intercompany lender might generate taxable
interest income (tax arbitrage is possible).

Tax consolidation between Ger-
man Target and its shareholder

¢ [ncome tax’

* VAT

Pooling of German entities’ taxable profits/tax
losses and application of interest barrier rule
at the level of the controlling shareholder.

No partial trade tax add-back of financing
expenses incurred within income tax
consolidated group.

Mitigating tax leakage to 1.5 percent in case of
dividends paid within tax consolidated group.

Formal rules upon set-up and execution to be
observed.

General minimum duration of 5 years (unless
there is an important reason for an earlier
termination).

Tax loss carry-forwards at the controlled
entity frozen during income tax consolidation
periods.

Reduction of administrative/tax
compliance work.

* Transactions between VAT consolidated
entities disregarded the reduction of VAT
pre-financing effect generally possible.

Formal requirements to be fulfilled.

Pure holding company should not qualify as
controlling shareholder/entrepreneur for VAT
purposes.

Cash repatriation/exit taxation

* See Fig. 3.

See Fig. 3.

Capital gains from sale of shares in German
Target by NewCo should be subject to German
income tax (capital gains generallyexempt
from income tax at 95%; thus effective tax
rate of approx. 1.5%); capital losses should be
income tax non-deductible expenses.

Separate brochure on German income tax consolidation is also available.

Both overviews reflect selected, non-exhaustive general key considerations that may be relevant to choosing the acquisition vehicle location from a German tax
perspective. Non-German tax implications would need to be analyzed separately and have not been reflected in the above presentation. Details should be discussed
on a case-by-case basis. In addition, potential reporting obligations under disclosure rules may apply and would need to be analyzed case-by-case.
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Do you have any more questions?
We are looking forward to your call or email to discuss opportunities and requirements in
more detail tailored to your needs and your expectations.
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case and is not intended to be used as a basis for commercial decisions or decisions of any other kind. None of Deloitte GmbH
Wirtschaftsprifungsgesellschaft or Deloitte Touche Tohmatsu Limited, its member firms, or their related entities (collectively,
the “Deloitte network") is, by means of this communication, rendering professional advice or services. No entity in the Deloitte
network shall be responsible for any loss whatsoever sustained by any person who relies on this communication.

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee (“DTTL"), its
network of member firms, and their related entities. DTTL and each of its member firms are legally separate and independent
entities. DTTL (also referred to as “Deloitte Global”) does not provide services to clients. Please see www.deloitte.com/de/
UeberUns for a more detailed description of DTTL and its member firms.

Deloitte provides audit, risk advisory, tax, financial advisory and consulting services to public and private clients spanning
multiple industries; legal advisory services in Germany are provided by Deloitte Legal. With a globally connected network of
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