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Greetings from your Tax & Legal team at Deloitte Singapore. We hope that you
and your loved ones are staying safe and healthy despite these challenging times.
As we navigate ourselves through this trying period, we are committed to giving
you the support you need.

We are pleased to share the following with you.
GCN v Comptroller of Income Tax [2020] SGITBR 2

The decision of GCN v Comptroller of Income [2020] SGITBR 2 was issued on 27
April 2020. The dispute concerns the calculation of notional section 19 capital
allowances for the purpose of determining the residue of expenditure (RoE)
under section 13A(11) of the Income Tax Act (ITA).

Broadly, companies operating Singapore-registered ships will enjoy tax
exemption on qualifying shipping income under section 13A of the ITA. However,
where the ship ceases to be a Singapore ship, the RoE has to be determined
under section 13A(11) of ITA for such ship for that Year of Assessment (YA) and
subsequent years. RoE is essentially the cost of the ship less any notional capital
allowances that would have been claimed in the YAs that the ship continues to
derive exempt income.

Background

GCN is a company incorporated in Singapore in August 2003 and claimed
exemption of qualifying shipping income under section 13A of the ITA. In 2010,
GCN was found to engage in activities that was disallowed under the Merchant
Shipping Act and it had to de-register two of its ships from the Singapore Registry
of Ships by 26 August 2010.


http://www2.deloitte.com/sg/en.html

Given the de-registration, the exemption of shipping income under section 13A of
the ITA could no longer apply and hence the RoE under section 13A(11) had to be
determined for each of the ships for tax purposes in YA 2011 and subsequent
years.

In computing the RoE, GCN, and the Comptroller of Income Tax used the
following basis:

Party Position taken

GCN Took into account only the annual allowances (AA)
claimable under section 19(2) of the ITA as the notional
capital allowances.

Comptroller of Took into account both the initial allowance (IA) and AA
Income Tax claimable under sections 19(1) and 19(2) of the ITA as the
notional capital allowances.

Relevant provisions in the ITA are as follows:

Provisions Details

Section 13A(11) “Where in the basis period for any year of assessment a
ship ceases to be a Singapore ship the income derived
from the operation of which is exempt under this section,
the capital allowances in respect of that ship for that year
of assessment and subsequent years shall be calculated
on the residue of expenditure or reducing value of the
assets after taking into account the capital allowances
provided for in sections 16, 17, 18, 18B, 18C, 19, 19A, 20,
21, and 22 for those years of assessment during which
income derived from the operation of the ship was
exempt from tax notwithstanding that no claim for such
allowances was made.” (emphasis added)

Section 13A(12) Section 13A(11) “shall have effect notwithstanding any
other provisions of this Act.

Section 19(1) “Where a person carrying on a trade, profession or
business incurs capital expenditure on the provision of
machinery or plant for the purposes of that trade,
profession or business, there shall be made to him, on
due claim for the year of assessment in the basis period
for which the expenditure is incurred an allowance, to be
known as an “initial allowance”, equal to one-fifth of that
expenditure or such other allowance as may be
prescribed either generally or for any person or class of
persons in respect of any machinery or plant or class of
machinery or plant.” (emphasis added)

Due to the difference in the basis of computing the RoE (which resulted in lower
RoE under the position adopted by the Comptroller and hence lower capital
allowance claimable against non-exempt shipping income), there was an increase
in tax liability for GCN of about $1,215,559 for YAs 2011 to 2013 and there would
be an increase in future tax liability in excess of $800,000 for the rest of the tax
life for the two ships.



Salient Arguments

The salient arguments adopted by the parties are as follows:

Party Arguments

GCN Taxpayer should have the option of deciding whether to
take into account only AA or both IA and AA when
computing the RoE. This is because section 19(1) provides
that IA shall be granted to a taxpayer only on “due claim”
and there was no such claim made by GCN at the material
time.

Even though section 13A(11) provides “notwithstanding
that no claim for such allowances was made”, this should
not result in a situation where a taxpayer is deprived of his
option of claiming IA only “on due claim” as provided in
section 19(1) which is available to taxpayers ordinarily.

The normal operation of the provision in section 19(1)
should not be changed simply because it is invoked for
purposes of fulfilling the requirements under section

13A(11).
Comptroller of Section 13A(11) needs to be applied based on a literal
Income Tax reading of the provision “notwithstanding that no claim for

such allowances was made”. For this reason, both IA and
AA under sections 19(1) and 19(2) respectively needs to be
taken account in determining the RoE of the ships.

Decision

The Board held that section 13A(11) of the ITA is to be applied based on a literal
reading of the provision. The provision “notwithstanding that no claim for such
allowances was made” should be interpreted to mean that all capital allowances
under section 19 should be included for purposes of calculating the RoE of the
ships, including the IA under section 19(1). Furthermore, the Board held the view
that section 13A(12) is relevant for this case, and in effect negated the “due
claim” basis under section 19(1), such that section 13A(11) has its intended
effect.

In this regard, GCN lost the appeal.

Deloitte Singapore’s views

The Board’s decision provides more clarity on a perennial issue in computing the
RoE under section 13A(11) of the ITA, subject to any further appeals by the
taxpayer. This is a common issue faced by shipping enterprises when the
Singapore-flagged vessels have been re-flagged.



The main argument of the decision appears to surround the interpretation of the
phrase “notwithstanding that no claim for such allowances was made” under
section 13A(11) of the ITA. The Board, which endorsed the Comptroller’s
arguments, seems to adopt a narrower interpretation in which the computation
of RoE would encompass all capital allowances claimable under section 19 of the
ITA, thereby reducing the RoE and hence the amount of capital allowances
actually claimable in later years. This is counter-intuitive to the normal
application of section 19(1), which operates on a due claim basis and is only
available in the year that the expenditure is incurred.

The Board’s decision is likely to have a wider implication on companies with tax
incentives. Broadly, capital allowance claims are mandatory for companies with
certain concessionary tax rates. For such companies that are claiming Section 19
(i.e., non-accelerated) capital allowances, the decision may support the position
that both the initial and annual allowances should be claimed, given that the
similar wordings of “notwithstanding that no claim for such/those allowances has
been made” are also found in the tax provisions relating to such tax incentive
schemes. Examples of such schemes include the Maritime Sector Incentive (MSI)-
Approved International Shipping Enterprise, MSI-Maritime Leasing and MSI-
Shipping-related Support Services schemes, the Pioneer and Development &
Expansion Incentive schemes, Aircraft Leasing Scheme, etc. Companies that have
adopted a different position, i.e., only claimed AA to effectively “slow down” the
capital allowance claim, may wish to review their position and determine if such
position remains supportable. This could either be from a cash tax perspective or
from a tax provisioning/deferred tax perspective.

Contacts

For more information on the above or any other matters, please contact either
the listed contacts below, or any member of the Singapore Tax & Legal team.

Low Hwee Chua Daniel Ho

Tax & Legal Leader Tax Partner

Deloitte Singapore Deloitte Singapore
+65 6216 3290 +65 6216 3189
hwlow@deloitte.com danho@deloitte.com
Ong Zhong Teck

Tax Manager
Deloitte Singapore

+65 6800 1998
zong@deloitte.com



https://www2.deloitte.com/sg/en/pages/tax/articles/tax-legal-team.html
mailto:hwlow@deloitte.com
mailto:hwlow@deloitte.com
mailto:danho@deloitte.com
mailto:danho@deloitte.com
mailto:zong@deloitte.com

Dbriefs Power of With Tax@hand

A series of live, on- Focus on the power Latest global and
demand and interactive humans have with regional tax news,
webcasts focusing on machines. information, and
topical tax issues for resources.
business executives.

Deloitte’s 175th milestone year is the first
anniversary to be acknowledged and
celebrated globally.

\ This uniquely unifying moment offers the
‘ opportunity to demonstrate the value of
Deloitte’s role in the world—past and future.
- Deloitte has been making an impact that
matters for 175 years and will continue to do
so for many years to come.

00006 O

Deloitte Singapore | Add Deloitte as safe sender

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of member firms, and their
related entities (collectively, the “Deloitte organisation”). DTTL (also referred to as “Deloitte Global”) and each of its member
firms and related entities are legally separate and independent entities, which cannot obligate or bind each other in respect of
third parties. DTTL and each DTTL member firm and related entity is liable only for its own acts and omissions, and not those of
each other. DTTL does not provide services to clients. Please see www.deloitte.com/about to learn more.

Deloitte is a leading global provider of audit and assurance, consulting, financial advisory, risk advisory, tax & legal and related
services. Our global network of member firms and related entities in more than 150 countries and territories (collectively, the
“Deloitte organisation”) serves four out of five Fortune Global 500® companies. Learn how Deloitte’s approximately 312,000
people make an impact that matters at www.deloitte.com.

Deloitte Asia Pacific Limited is a company limited by guarantee and a member firm of DTTL. Members of Deloitte Asia Pacific
Limited and their related entities, each of which are separate and independent legal entities, provide services from more than
100 cities across the region, including Auckland, Bangkok, Beijing, Hanoi, Ho Chi Minh City, Hong Kong, Jakarta, Kuala Lumpur,
Manila, Melbourne, Osaka, Shanghai, Singapore, Sydney, Taipei, Tokyo and Yangon.

About Deloitte Singapore
In Singapore, services are provided by Deloitte & Touche LLP and its subsidiaries and affiliates.

Deloitte & Touche LLP (Unique entity number: TO8LLO721A) is an accounting limited liability partnership registered in Singapore
under the Limited Liability Partnerships Act (Chapter 163A).

This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited (“DTTL"), its global
network of member firms or their related entities (collectively, the “Deloitte organisation”) is, by means of this communication,
rendering professional advice or services. Before making any decision or taking any action that may affect your finances or your
business, you should consult a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or completeness of the
information in this communication, and none of DTTL, its member firms, related entities, employees or agents shall be liable or


https://www2.deloitte.com/sg/en.html
http://www2.deloitte.com/global/en/pages/about-deloitte/articles/deloitte-as-safe-sender.html
https://www2.deloitte.com/global/en/pages/about-deloitte/topics/dbriefs-asia-pacific.html
https://www2.deloitte.com/sg/en/pages/tax/articles/the-future-of-tax-and-legal.html
https://www2.deloitte.com/global/en/pages/tax/articles/deloitte-tax-at-hand.html
https://www.facebook.com/DeloitteSingapore/
https://twitter.com/deloittesg
https://www.linkedin.com/company/deloittesea/
https://www.instagram.com/deloittesingapore/
mailto:zong@deloitte.com

responsible for any loss or damage whatsoever arising directly or indirectly in connection with any person relying on this
communication. DTTL and each of its member firms, and their related entities, are legally separate and independent entities.

© 2020 Deloitte & Touche LLP



