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1. Income Tax Amendment Rules 2021 [P.U.(A) 479/2021, 480/2021 and 481/2021]

Income Tax (Special Deduction for Reduction of Rental to a Small and Medium Enterprise) (Amendment) Rules 2021
[P.U.(A) 479/2021] and Income Tax (Special Deduction for Reduction of Rental to a Tenant other than a Small and
Medium Enterprise) (Amendment) Rules 2021 [P.U.(A) 480/2021] were both gazetted on 27 December 2021.

Both these Rules amended the Income Tax (Special Deduction for Reduction of Rental to a Small and Medium
Enterprise) Rules 2021 [P.U.(A) 353/2021] and Income Tax (Special Deduction for Reduction of Rental to a Tenant
other than a Small and Medium Enterprise) Rules 2021 [P.U. (A) 354/2021] respectively to give effect to the proposed
extension of qualifying period on special tax deduction for reduction of rental of business premises from December
2021 to June 2022, announced in the National Budget 2022.

The above Rules are effective from 1 January 2022.

P.U.(A) 481/2021 — Income Tax (Costs of Renovation and Refurbishment of Business Premise) (Amendment) Rules
2021 [Gazetted on 27 December 2021 and has effect from the year of assessment (YA) 2022]

These Rules amended the Income Tax (Costs of Renovation and Refurbishment of Business Premise) Rules 2020 [P.U.
(A) 381/2020] to legislate the proposed extension of the special tax deduction on costs of renovation and
refurbishment of business premises for another year until 31 December 2022, announced in the National Budget
2022.

Back to top

2. Stamp Duty (Exemption) (No. 18) Order 2021 [P.U.(A) 502/2021]

P.U.(A) 502/2021 (the Order) was gazetted on 31 December 2021 and is deemed to have come into operation on 1 July
2021 to legislate the stamp duty exemption given on instruments in relation to an approved merger or acquisition
executed by small and medium enterprises (SMEs), as announced in the National Budget 2022 [Deloitte Malaysia Tax
Espresso (Special Edition) - Highlights of Budget 2022: Part I].

Below are the qualifying conditions for an exemption under the Order:

1)

The stamp duty exemption shall be subject to the condition that the merger or acquisition is approved by the Ministry
of Entrepreneur Development and Cooperatives from 1 July 2021 but not later than 30 June 2022.

The exemption from stamp duty shall apply to instruments in relation to an approved merger or acquisition executed
by the SMEs on or after 1 July 2021 but not later than 31 December 2022.

Please refer to the Order for full details.
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3. Income Tax (Exemption) (No. 12) Order 2021 [P.U.(A) 478/2021]

P.U.(A) 478/2021 (the Order) was gazetted on 27 December 2021, with effect from YA 2020 until YA 2025 to legislate the
proposed tax incentive for promoters organising arts, cultural, sports, and recreational activities in Malaysia as announced
in the National Budget 2020.

According to the Order:

1.

The Minister exempts a promoter of any arts or cultural activities or sports or recreational competition of
international standard from the payment of income tax on fifty per cent of the statutory income derived from the
organisation of such activities provided that:

(a) the arts or cultural activities are held in Malaysia at the Istana Budaya, National Visual Arts Gallery or Petronas
Philharmonic Hall; or


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718694/PUA%20479.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718695/PUA480_2021.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718691/PUA%20481.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719439/PUA502.pdf
https://www2.deloitte.com/content/dam/Deloitte/my/Documents/tax/my-tax-espresso-newsletter-budget-2022-part-1.pdf
https://www2.deloitte.com/content/dam/Deloitte/my/Documents/tax/my-tax-espresso-newsletter-budget-2022-part-1.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719439/PUA502.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718822/PUA478_2021.pdf
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4.

(b) the sports or recreational competition of international standard is held in Malaysia.

The promoter shall not be absolved or deemed to be absolved from complying with any requirement to submit any
return or statement of accounts or to furnish any other information under the Income Tax Act 1967 (ITA).

The promoter shall also maintain a separate account for the income derived from the organisation of any arts or
cultural activities or sports or recreational competition of international standard in Malaysia.

Paragraphs 5 and 6 of Schedule 7A to the ITA shall apply, mutatis mutandis, to the statutory income that is exempted.

Interpretation

For the purpose of the Order:

“arts or cultural activities” means a stage performance approved by the Ministry of Tourism, Arts and Culture and
organised with participation of foreign nationals who have performed at least three performances in any countries
other than their own;

“promoter” means a company incorporated under the Companies Act 2016 [Act 777], or a society or organisation
registered under the Societies Act 1966 [Act 335]; and

“sports or recreational competition of international standard” means any sporting event or recreational activity
approved by the Ministry of Youth and Sports and organised in any form with the participation of foreign nationals
from a number of countries.

Please refer to the Order for more details.

Back to top

4. Income Tax Exemption on Income derived from Export of Private Health Care Services

The Income Tax (Exemption) (No. 9) 2002 (Amendment) Order 2021 [P.U.(A) 499/2021] (the Amendment Order) was
gazetted on 31 December 2021. The Amendment Order amended the Income Tax (Exemption) (No. 9) Order 2002 [P.U.
(A) 57/2002] to remove private health care from the list of qualifying services eligible for exemption with effect from YA
2021.

Subsequently, P.U.(A) 501/2021 (the Order) was gazetted on 31 December 2021 as a consequence to the amendment
made to the Income Tax (Exemption) (No. 9) Order 2002 [P.U. (A) 57/2002] as stipulated in the Amendment Order, with a
view to extend the exemption on income derived from providing private health care services to foreign clients either in or
from Malaysia from YA 2021 until YA 2022 as announced in the National Budget 2021.

According to the Order:

1)

2)

The Minister exempts a Malaysian resident from the payment of income tax in respect of income derived from the
export of private health care services equivalent to 100% of the value of increased exports in the basis period for a
YA, subject to meeting the following conditions:

(a) atleast 10% of its total patients consist of foreign client who have obtained private health care services in each
YA; and

(b) at least 10% of its gross income is derived from the foreign client who have obtained private health care services
in each YA.

The income tax exemption is given at the statutory income level equivalent to 100% of the value of the increase in
exports of services but limited to 70% of the statutory income derived from the private health care services business
and shall be determined after deducting allowances under Schedule 3 of the Income Tax Act 1967 (the Act)
notwithstanding that no claim for such allowances has been made.


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718822/PUA478_2021.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718315/PUA499_2021.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718962/P.U.%20(A)%20501_2021%20(Perintah%20Cukai%20Pendapatan%20(Pengecualian)%20(No.x)%202021).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718962/P.U.%20(A)%20501_2021%20(Perintah%20Cukai%20Pendapatan%20(Pengecualian)%20(No.x)%202021).pdf
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3) Where an asset used for the purpose of the private health care services business is also used for the purpose of a
business other than that business, the allowances under Schedule 3 of the Act shall be deducted as is reasonable
having regard to the extent to which the asset is used for the purpose of the first mentioned business.

4) The Order shall not absolve or deemed to have absolved the resident person from complying with any requirement
to submit any return or statement of accounts or to furnish any other information under the provision of the Act.

5) Where by reason of the restriction of 70% of the statutory income or of an insufficiency or absence of statutory
income from a business of the person in the basis period for a YA, exemption cannot be granted or granted in full to
the amount of the determined value of the increased exports to which the person is entitled for that YA, then so
much of that amount or the aggregate amount as cannot be granted for that year shall be granted to the person for
the first subsequent YA in the basis period for which there is statutory income from that business, and for
subsequent YAs until the person has received the whole of that amount or the aggregate amount to which the
person is so entitled.

6) Aresident person who is entitled for the exemption shall maintain a separate account for the income derived from
the private health care services business.

7) Paragraphs 5 and 6 of Schedule 7A to the Act shall apply, mutatis mutandis, to the amount of income exempted.
8) The above tax exemption shall not apply to a resident person who has been granted the following:
i. incentives (except for deductions for promotion of exports) under the Promotion of Investments Act 1986 [Act
3271;
ii. investment allowance under Schedule 7B of the Act;
iii. exemption under Sections 127(3)(b) or 127(3A) of the Act in respect of an approved service project; or

iv. exemption under the Income Tax (Exemption) (No. 9) Order 2002 [P.U. (A) 57/2002].

Please refer to the Order, and the Amendment Order for more details.
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5. Stamp Duty (Exemption) (No. 17) Order 2021 [P.U.(A) 487/2021]

P.U.(A) 487/2021 (the Order) was gazetted on 28 December 2021 and has effect from 1 January 2022 to legislate the
proposed stamp duty exemption on P2P loan/financing agreements made between MSMEs and investors as announced in
the National Budget 2022 which is in line with the Government’s effort to encourage MSMEs to increase their business
capital and to reduce their cost of financing through P2P alternative financing.

According to the Order:

1. The Minister grants stamp duty exemption on the instrument of investment note or Islamic investment note for peer
to peer financing (P2P) executed by micro enterprises, or small and medium enterprises (MSMEs) or executed
between MSMEs and investor, or a person authorised to act on behalf of the investor from 1 January 2022 until 31
December 2026 on condition that the P2P platform is operated by a P2P operator registered with the Securities
Commission Malaysia.

2. Interpretation
For the purpose of the Order:

e “micro enterprises” or “small and medium enterprises” means micro enterprises or small and medium
enterprises as may be determined by the National Entrepreneur and Small and Medium Enterprises Development
Council established under Section 2A of the Small and Medium Industries Development Corporation Act 1995
[Act 539];

e “P2P platform” means an electronic platform that directly or indirectly facilitates the issuance, execution or
offering of an investment note or an Islamic investment note specified in the Guidelines on Recognised Markets
issued or revised from time to time by the Securities Commission Malaysia; and


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718962/P.U.%20(A)%20501_2021%20(Perintah%20Cukai%20Pendapatan%20(Pengecualian)%20(No.x)%202021).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1718315/PUA499_2021.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719016/PUA%20487%20(2021).pdf
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e “investment note” or “Islamic investment note” has the same meaning assigned to it under the Capital Markets
and Services (Prescription of Securities and Islamic Securities) (Investment Note and Islamic Investment Note)
Order 2016 [P.U. (A) 126/2016].

Please refer to the Order for full details.
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6.

Income Tax (Deduction for The Sponsorship of Scholarship to Malaysian Students Pursuing
Studies at the Technical and Vocational Certificate Levels) Rules 2021 [P.U.(A) 503/2021]

P.U.(A) 503/2021 (the Rules) was gazetted on 31 December 2021 and is deemed to have effect from YA 2015 to legislate
the proposed extension of double deduction for scholarship in relation to vocational and technical field as announced in
the National Budget 2015.

According to the Rules:

1. Aresident company incorporated under the Companies Act 2016 [Act 777] will be allowed a double deduction in
ascertaining its adjusted business income in a basis period for a YA on expenses incurred and paid by that company
for sponsoring scholarship in accordance with the period of the relevant sponsorship agreement executed with a
student between the period of 11 October 2014 and 31 December 2016.

2. The student refers to an individual:

) who is a Malaysian citizen and resident in Malaysia;

) who receives full-time course of study at technical and vocational certificate levels in an institution;
) who has no means of his own; and

) whose parents or guardians have a total monthly income not exceeding RM5,000.

3. The expenses incurred and paid by the company for sponsoring scholarship to the student consist of:

(a) payment required by the relevant institution relating to the course of study; and
(b) educational aid and reasonable cost of living expenses throughout the student’s period of study at the relevant
institution.

4.  Where the total amount of any expenses which would have been allowed as a deduction under the Rules exceeds the
amount which in the opinion of the Director General of Inland Revenue (DGIR) would reasonably be expected to be
incurred in the ordinary course of business, the DGIR may, to the extent of that excess, disallow that amount as a
deduction under the Rules.

5. Any amount refunded by the student to the company shall, when received, be treated as gross income of that
company from the business derived from Malaysia in the basis period for that YA.

Please refer to the Rules for more details.

Back to top

7.

Income Tax (Deduction for Expenditure in relation to Vendor Development Programme)
Rules 2022 [P.U.(A) 2/2022]

P.U.(A) 2/2022 (the Rules) was gazetted on 6 January 2022 to legislate the proposed extension of tax incentives for anchor
companies under the Vendor Development Programme to cover Memorandum of Understandings (“MQOUs”) signed
during the calendar years 2021 to 2025 and to increase the deduction limit from RM300,000 to RM500,000 per year as
announced in the National Budget 2022. The Rules are effective from YA 2021.


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719016/PUA%20487%20(2021).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719414/PUA503.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719414/PUA503.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719414/PUA503.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719945/PUA%202%20(2022).pdf
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The Vendor Development Programme is a programme approved by the Minister of Entrepreneur Development and
Cooperatives (MEDAC), to be implemented by an anchor company in developing a new vendor company or strengthening
the development of existing vendor company, at both domestic and international levels.

According to the Rules:

1. Ananchor company will be allowed a double deduction of the qualifying expenditure up to RM500,000 incurred by
that anchor company in ascertaining its adjusted business income for each YA for a period of three consecutive YAs
commencing from the YA in the basis period of which the first expenditure is incurred in carrying out the following
activities in relation to the Vendor Development Programme:

i. activities in relation to product development namely product quality development, product innovation or research
and development;

ii. activities in relation to capability improvement namely certification programme, assessment programme or
business process re-engineering; or

ii. activities in relation to human capital namely hard skill training, lean management, financial management system
or capacity building.

2. The expenditure entitled for double deduction shall be verified by the MEDAC and shall not include capital
expenditure incurred on plant, machinery, fixtures, land, premises, buildings, structures or works of a permanent
nature or on alterations, additions or extensions thereof or in the acquisition of any rights in or over any property,
incurred by the anchor company.

3. For the purpose of qualifying for the incentive under the Rules:

(a) The anchor company and vendor company must be a resident in Malaysia and incorporated or deemed to be
registered under the Companies Act 2016 [Act 777].

(b) The anchor company has signed an MOU with the MEDAC under the Vendor Development Programme from 1
January 2021 until 31 December 2025 and participates in the Vendor Development Programme.

(c) The vendor company must be a manufacturer or supplier of components, or service provider of the anchor
company under the Vendor Development Programme.

Please refer to the Rules for more details.
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8. Income Tax (Conditions for the Grant of Rebate under Subsection 6D(4)) Order 2021
[P.U.(A) 504/2021]

P.U.(A) 504/2021 (the Order) was gazetted on 31 December 2021 and has effect from YA 2021 to specify the conditions
imposed under Section 6D(4) of the Income Tax Act 1967 (ITA) for the purposes of the grant of tax rebate under Section
6D of the ITA.

Tax rebate under Section 6D

A resident company or limited liability partnership (LLP) incorporated / registered in Malaysia with paid-up capital or
contribution of capital not exceeding RM2.5 million at the beginning of the basis period for a YA, which commenced
operation on or after 1 July 2020 but not later than 31 December 2021, and has gross income from a business not
exceeding RM50 million for the basis period for a YA, may be granted a tax rebate for three consecutive years from the YA
in which the company or LLP first commences operation in an amount equivalent to its operating or capital expenditure
which it has incurred limited to a maximum amount of RM20,000 for each YA.


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719945/PUA%202%20(2022).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719945/PUA%202%20(2022).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719408/PUA504_2021.pdf
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First basis period ends in 2020

Where a qualifying company or qualifying LLP first commenced operation on or after 1 July 2020 and its basis period
ended on or before 31 December 2020, a rebate may be granted in accordance with the Order for the YA 2021 and YA
2022 only.

Conditions imposed under Section 6D(4)
For the purposes of the grant of rebate under Section 6D of the ITA, a qualifying company or a qualifying LLP shall comply
with the following conditions:

(a) a qualifying company or a qualifying LLP shall not own or be owned directly or indirectly by a related company or
related LLP which has a paid-up capital in respect of ordinary shares or contribution of capital (whether in cash or in
kind) of more than RM2.5 million at the beginning of the basis period for a YA;

(b) the operations of the qualifying company or qualifying LLP shall be carried out in different premises from its related
company or its related LLP;

(c) the qualifying company or qualifying LLP shall not use the plant, equipment, and facility owned by its related company
or its related LLP or which has been disposed of to the qualifying company or qualifying LLP by its related company or
its related LLP;

(d) the employees of the qualifying company or qualifying LLP, except for its Chief Executive Officer and director, shall be
different from its related company or its related LLP;

(e) the business activity carried out by the qualifying company or qualifying LLP shall be:

(i) different from its related company or its related LLP; or
(i) different from a sole proprietorship where the sole proprietorship is converted to a company or an LLP;

(f) the qualifying company or qualifying LLP shall not be a result of a merger or acquisition of two or more companies or
LLPs which have a paid-up capital in respect of ordinary shares or contribution of capital (whether in cash or in kind)
of RM2.5 million and less at the beginning of the basis period for a YA and gross income from a source or sources
consisting of its business not exceeding RM50 million in the basis period for that YA; and

(g) the qualifying company or qualifying LLP is not a partnership or company which has been converted into an LLP in
accordance with Sections 29 or 30 of the Limited Liability Partnerships Act 2012 [Act 743].

Please refer to the Order for full details.
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9.

Income Tax (Deduction for Investment in a Project of Commercialisation of Research and
Development Findings) Rules 2022 [P.U.(A) 3/2022]

P.U.(A) 3/2022 (the Rules) was gazetted on 6 January 2022 to legislate the proposed tax incentive for investor company on
the commercialisation of research and development (R&D) findings as announced in the National Budget 2021. The Rules
are deemed to be in operation from 7 November 2020.

According to the Rules:

1. Aresident company incorporated under the Companies Act 2016 shall be allowed a deduction in arriving at its
adjusted business income in the basis period for a YA on the value of investment made in relation to financing a
project on commercialisation of R&D findings in a related company in the basis period for that YA.

2. The value of investment that is eligible for a deduction:

(a) shall be equivalent to the expenditure incurred by the related company for the operation of its commercialisation
activity and asset used for that activity in the basis period for the same YA; and

(b) shall not be disposed of within 5 years from the date of the last investment made, if such investment is in the
form of holding of paid-up share capital in respect of the ordinary shares.


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719408/PUA504_2021.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719946/PUA3.pdf
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3. Where a company claims a deduction on investment made in the related company for the purpose of
commercialisation activity in the form of holding of paid-up share capital in respect of ordinary shares disposes the
shares within 5 years from the date of the last investment, the amount of consideration received for the disposal of
the shares shall be added in ascertaining that company’s adjusted business income for the basis period in a YA in
which that amount is received.

4. To qualify for the deduction mentioned above, the company claiming that deduction shall satisfy the following
conditions:

(a) the application for approval for the project of commercialisation shall be received by the Malaysian Investment
Development Authority (MIDA) from 7 November 2020 until 31 December 2025;

(b) the company is incorporated in Malaysia under the Companies Act 2016; and

(c) the project of commercialisation shall commence within one year from the date of approval issued by the MIDA.

5. The deduction shall cease in the basis period for a YA in which the tax exemption period of the related company
commences as determined by the Minister of Finance or the Minister of International Trade and Industry, as the case

may be.

Please refer to the Rules for full details.
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10. LHDNM - Frequently asked questions (FAQ) on implementation of tax identification
number (TIN)

Further to the 2022 Budget announcement on the implementation of tax identification number (TIN), the Inland Revenue
Board of Malaysia (LHDNM) has issued the FAQ on the implementation of TIN dated 31 December 2021.

The FAQ includes questions and answers under the following sections:

e A —General

e B-—Implementation of TIN under the Income Tax Act (ITA) 1967

e C-Implementation of TIN under the Real Property Gains Tax Act (RPGTA) 1976
e D —Implementation of TIN under the Stamp Act 1949

The implementation of TIN is effective from 1 January 2022 according to the new provision under Section 66A of the ITA
1967, Section 57B of the RPGTA 1976, and Section 77C of the Stamp Act 1949. TIN is the income tax number (e.g.
SG/0OG/C tax file no.) of taxpayers as per the LHDNM'’s existing records. The income tax number assigned to any taxpayer
before or on 1 January 2022 is deemed to be the TIN for that taxpayer. Taxpayers are required to have an income tax
number if they are assessable and chargeable to tax or are required to furnish a return.

The income tax number can be obtained by registration as follow:

e Online through e-Daftar at https://mytax.hasil.gov.my; or
e Manually by submitting the registration form to the nearest LHDNM branch.

The LHDNM will also provide the income tax number through automatic registration as follow:
e Registering income tax number for individuals through monthly tax deduction (MTD); or
e Newly incorporated company (local or foreign company) that has registered online with the Companies Commission

of Malaysia (SSM) through the MyColD portal.

The income tax number for individuals can be checked via this link.

Back to top


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1719946/PUA3.pdf
https://phl.hasil.gov.my/pdf/pdfam/FAQ_TIN_2.pdf
https://mytax.hasil.gov.my/
https://edaftar.hasil.gov.my/semaknocukai/index.php
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11.Income Tax (Accelerated Capital Allowance) (Excursion Bus) (Amendment) Rules 2022
[P.U.(A) 9/2022]

P.U.(A) 9/2022 (the Amendment Rules) was gazetted on 11 January 2022 and has effect from the YA 2022. The
Amendment Rules amended the Income Tax (Accelerated Capital Allowance) (Excursion Bus) Rules 2021 [P.U. (A)
291/2021] to legislate the proposed extension of timeframe to claim Accelerated Capital Allowance (ACA) for the purchase
of new locally assembled excursion buses for 3 years, up to YA 2024 as announced in the National Budget 2022.

Below are the qualifying conditions:

(a) The resident licensed tour operator who is a holder of the tourism vehicle licence issued under the Land Public
Transport Act 2010 [Act 715] or the Tourism Vehicles Licensing Act 1999 [Act 594] shall incur capital expenditure for
the purchase of an excursion bus as the first registered owner in the basis period for a YA from a source consisting of
his business in relation to the tour operations.

(b) The excursion bus purchased by the resident licensed tour operator shall:

i. be used exclusively for the conveyance of tourists pursuant to the Land Public Transport Act 2010 or the Tourism
Vehicles Licensing Act 1999;
ii. beassembled or constructed in Malaysia pursuant to Motor Vehicles (Registration and Licensing) Rules 1959 [L.N.
173/1959];
jii. not be arecondition excursion bus; and
iv. be acquired within the period of YA 2020 until YA 2024.

Please refer to the Amendment Rules and P.U. (A) 291/2021 for more details.
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12.Tax case — Deductibility of the payments made for the release of Bumiputera units

Taman Equine (M) Sdn Bhd V Ketua Pengarah Hasil Dalam Negeri (HC)

This was an appeal filed by the appellant, Taman Equine (M) Sdn Bhd, against the Director General of Inland Revenue
Board of Malaysia (DGIR) for the decision of the Special Commissioners of Income Tax (SCIT), as contained in the Deciding
Order (DO) dated 27 September 2019.

Issues:

1. Whether payments made by the taxpayer to Lembaga Perumahan dan Hartanah Selangor (LPHS) to obtain the release
of Bumiputera quota are deductible under Section 33(1) of the Income Tax Act, 1967 (ITA); and

2. Whether the penalties imposed on the taxpayer under Section 113(2) of the ITA at the rate of 25% on the additional
assessments raised for the YAs 2011, 2012, and 2013 were correct and reasonable.

Decision:

The High Court (HC) overturned the SCIT’s decision and allowed the taxpayer’s appeal on all issues with the following
grounds of judgement:

1. The SCIT’s decision in the case of Prima Nova Harta Development Sdn Bhd v Ketua Pengarah Hasil Dalam Negeri (Case
No.: WA-14-7-12/2019) and Sovereign Teamwork (M) Sdn Bhd v Director General of Inland Revenue (Case No. WA-14-
1-01/2020) have been overturned by the HC. The decisions of HC in the respective cases provide certainty that the
expenditure incurred by the taxpayer for the release of the Bumiputera units is deductible under Section 33(1) of the
ITA as it directly generates taxpayer’s income in relation to taxpayer’s principal business activity as a property
developer.

2. The HC ruled that without making the payment, the taxpayer is unable to sell the unsold Bumiputera units to non-
Bumiputera buyers, therefore, hindering taxpayers from generating income. The case Inland Revenue v Carron
Company 1968 SC (HL) 47 and Director General of Inland Revenue v Kulim Rubber Plantations Ltd demonstrates that a


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1720468/PUA%209.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1703724/PUA%20291.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1703724/PUA%20291.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1720468/PUA%209.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1703724/PUA%20291.pdf
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payment made to remove an obstacle to profitable trading is deductible, as there is no new asset created or enduring
benefit acquired. Therefore, such payment is regarded as revenue in nature.

The Bumiputera units built by the taxpayer are regarded as circulating capital (stock-in-trade) of the taxpayer’s
business as opposed to a fixed capital. The case L Sdn Bhd v Comptroller General of Inland Revenue highlights that
expenditure relating to circulating capital, will be deductible under Section 33(1) of the ITA.

Such payments can also be deductible under Section 44(6) of the ITA which explicitly provides that any gift of money
made in the basis year to a State Government or local authority is deductible for that year in arriving at the total
income. Thus, the payment being a contribution to the State Government for each Bumiputera unit released, can be
regarded as a gift or contribution in nature under Section 44(6) of the ITA.

The HC is of the view that the SCIT had failed to appreciate that nowhere in Section 39(1) of the ITA stipulates that the
payment made to release the Bumiputera units is non-deductible. Therefore, when there is no express provision
stipulating that expenses such as the payment made to release the Bumiputra units herein is non-deductible, it is
trite, more so in tax law, that one can only look at what is clearly stated in the ITA and nothing is to be read in nor
implied.

The payment made to the State Government to release the Bumiputera units, which consist of 10% refund for the
Bumiputera quota and 5% penalty for violating the terms of the quota, cannot be considered as a penalty in the sense
of it being a punishment, as the taxpayer did not release the Bumiputera units to generate income before obtaining
the approval from the State Government. Therefore, no violation of law is found to be committed by the taxpayer,
hence, such payment is incidental to the taxpayer’s business and it is deductible.

No penalty shall be imposed under Section 113(2) of the ITA as the taxpayer had at all times acted in good faith, gave
full co-operation throughout the course of the audit by providing all the requested documents and information, made
full and frank disclosure and obtained professional advice in managing its finance and tax affairs. The taxpayer did not
file an incorrect return by omitting or understating its income or gave any incorrect information relating to matters
affecting its chargeability to tax. The taxpayer had taken a reasonable and genuine position in submitting its returns.

Back to top

13. Updated public rulings

The Inland Revenue Board of Malaysia uploaded the following public rulings on its website recently:

Notification of Change of Accounting Period By A Company / Limited Liability Partnership / Trust Body / Co-Operative
Society [PR 6/2021] — updated PR 8/2019 issued on 6 December 2019;
ii. Taxation of Partnerships Part | - Determination of the Existence of a Partnership [PR 7/2021];
iii. Taxation of Partnerships Part Il - Computation And Allocation of Income [PR 8/2021];
. Private Retirement Scheme [PR 9/2021] — updated PR 9/2014 issued on 24 December 2014;
Tax Treatment of Research and Development Expenditure Part Il - Special Deductions [PR 10/2021] — this PR must be read
together with PR 5/2020; and

vi. Bilateral Credit and Unilateral Credit [PR 11/2021] — updated PR 11/2011 issued on 20 December 2011.

Back to top

We invite you to explore other tax-related information at:
http://www?2.deloitte.com/my/en/services/tax.html
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Tax Team - Contact Us

Service lines / Names

Business Tax Compliance

& Advisory

Sim Kwang Gek
Tan Hooi Beng

Choy Mei Won
Suzanna Kavita

Designation

Managing Director
Deputy Managing
Director
Executive Director
Director

E-mail

kgsim@deloitte.com
hooitan@deloitte.com

mwchoy@deloitte.com
sukavita@deloitte.com

Telephone

+603 7610 8849
+603 7610 8843

+603 7610 8842
+603 7610 8437

Business Process
Solutions

Julie Tan
Shareena Martin
Eugene Chow Jan Liang

Executive Director
Director
Director

jultan@deloitte.com
sbmartin@deloitte.com
euchow@deloitte.com

+603 7610 8847
+603 7610 8925
+605 254 0288

Capital Allowances Study

Chia Swee How
Sumaisarah Abdul Sukor

Executive Director
Associate Director

swchia@deloitte.com
sabdulsukor@deloitte.com

+603 7610 7371
+603 7610 8331

Deloitte Private

Chee Pej Pei
Chan Ee Lin
Kei Ooi

Executive Director
Director
Director

pechee@deloitte.com
eelchan@deloitte.com
soooi@deloitte.com

+603 7610 8862
+604 218 9888
+603 7610 8395

Global Employer Services

Ang Weina

Chee Ying Cheng
Michelle Lai
Cynthia Wong

Executive Director
Executive Director
Director
Director

angweina@deloitte.com
vichee@deloitte.com
michlai@deloitte.com
cywong@deloitte.com

+603 7610 8841
+603 7610 8827
+603 7610 8846
+603 7610 8091

Government Grants &

Incentives

Tham Lih Jiun Executive Director litham@deloitte.com +603 7610 8875
Thin Siew Chi Executive Director sthin@deloitte.com +603 7610 8878
Indirect Tax

Tan Eng Yew Executive Director etan@deloitte.com +603 7610 8870

Senthuran Elalingam
Chandran TS Ramasamy
Larry James Sta Maria

Executive Director
Director
Director

selalingam@deloitte.com
ctsramasamy@deloitte.com

Istamaria@deloitte.com

+603 7610 8879
+603 7610 8873
+603 7610 8636
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Wong Poh Geng
Nicholas Lee Pak Wei

Director
Director

powong@deloitte.com
nichlee@deloitte.com

+603 7610 8834
+603 7610 8361

International Tax &
Value Chain Alignment

Tan Hooi Beng

Kelvin Yee Rung Hua

Deputy Managing
Director
Director

hooitan@deloitte.com

keyee@deloitte.com

+603 7610 8843

+603 7610 8621

Mergers & Acquisitions

Sim Kwang Gek

Managing Director

kgsim@deloitte.com

+603 7610 8849

Tax Audit & Investigation

Chow Kuo Seng
Mohd Fariz Mohd Faruk
Wong Yu Sann

Executive Director
Executive Director
Director

kuchow@deloitte.com

mmohdfaruk@deloitte.com

yuwong@deloitte.com

+603 7610 8836
+603 7610 8153
+603 7610 8176

Tax Management
Consulting

Senthuran Elalingam
Cheong Mun Loong
Kelvin Kok

Executive Director
Director
Director

selalingam @deloitte.com

mucheong@deloitte.com

kekok@deloitte.com

+603 7610 8879
+603 7610 7652
+603 7610 8157

Transfer Pricing

Theresa Goh
Subhabrata Dasgupta

Executive Director
Executive Director

tgoh@deloitte.com

sudasgupta@deloitte.com

+603 7610 8837
+603 7610 8376

Philip Yeoh Executive Director phyeoh@deloitte.com +603 7610 7375
Gagan Deep Nagpal Executive Director gnagpal@deloitte.com +603 7610 8876
Vrushang Sheth Executive Director vsheth@deloitte.com +603 7610 8534
Tan Wei Chuan Executive Director wctan@deloitte.com +604 218 9888
Justine Fan Director jufan@deloitte.com +603 7610 8182
Anil Kumar Gupta Director anilkgupta@deloitte.com +603 7610 8224
Sectors / Names Designation E-mail Telephone

Automotive

Choy Mei Won

Executive Director

mwchoy@deloitte.com

+603 7610 8842

Consumer Products

Sim Kwang Gek

Managing Director

kgsim@deloitte.com

+603 7610 8849
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Financial Services

Mark Chan Executive Director marchan@deloitte.com +603 7610 8966
Mohd Fariz Mohd Faruk Executive Director mmohdfaruk@deloitte.com +603 7610 8153

Oil & Gas

Toh Hong Peir Executive Director htoh@deloitte.com +603 7610 8808
Kelvin Kok Director kekok@deloitte.com +603 7610 8157
Real Estate

Chia Swee How Executive Director swchia@deloitte.com +603 7610 7371
Tham Lih Jiun Executive Director litham@deloitte.com +603 7610 8875
Gan Sin Reei Director sregan@deloitte.com +603 7610 8166

Telecommunications

Thin Siew Chi Executive Director sthin@deloitte.com +603 7610 8878

Other specialist groups
/ Names
Chinese Services Group

Designation Telephone

Tham Lih Jiun Executive Director litham@deloitte.com +603 7610 8875

Japanese Services Group

Mark Chan Executive Director marchan@deloitte.com +603 7610 8966

Korean Services Group

Chee Pej Pei Executive Director pechee@deloitte.com +603 7610 8862
Branches / Names Designation E-mail Telephone
Penang

Ng Lan Kheng Executive Director lkng@deloitte.com +604 218 9268
Tan Wei Chuan Executive Director wctan@deloitte.com +604 218 9888
Au Yeong Pui Nee Director pnauyeong@deloitte.com +604 218 9888
Monica Liew Director monicaliew@deloitte.com +604 218 9888
Ipoh

Mark Chan Executive Director marchan@deloitte.com +603 7610 8966
Lam Weng Keat Director welam@deloitte.com +605 253 4828

Patricia Lau Director palau@deloitte.com +605 254 0288
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Eugene Chow Jan Liang

Director

euchow@deloitte.com

+605 254 0288

Melaka

Julie Tan
Gabriel Kua

Executive Director
Director

jultan@deloitte.com
gkua@deloitte.com

+603 7610 8847
+606 281 1077

Johor Bahru

Thean Szu Ping

Caslin Ng Yuet Foong
Catherine Kok Nyet Yean

Executive Director
Director
Director

spthean@deloitte.com

caslinng@deloitte.com

nvkok@deloitte.com

+607 268 0988
+607 268 0850
+607 268 0882

Kuching

Tham Lih Jiun
Philip Lim Su Sing
Chai Suk Phin

Executive Director
Director
Director

litham@deloitte.com
suslim@deloitte.com
spchai@deloitte.com

+603 7610 8875
+608 246 3311
+608 246 3311

Kota Kinabalu

Chia Swee How
Leong Sing Yee

Executive Director
Assistant Manager

swchia@deloitte.com
sleong@deloitte.com

+603 7610 7371
+608 823 9601

Sim Kwang Gek

Ang Weina
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Senthuran Mohd Fariz

Elalingam Chee Pei Pei Chow Kuo Seng Mohd Faruk Theresa Goh

=
't
Subhabrata Philip Yeoh Gagan Deep Tan Wei Chuan
Dasgupta Nagpal

Mark Chan Ng Lan Kheng Thean Szu Ping Suzanna Kavita
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Eugene Chow Michelle Lai Cynthia Wong Chandran TS
Jan Liang Ramasamy

Shareena Martin

Larry James Sta Nicholas Lee Kelvin Yee .
Maria Wong Poh Geng Pak Wei Rung Hua Chan Ee Lin
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Justine Fan Anil Kumar Gupta

Cheong Mun

Kei Ooi
Loong

Au Yeong

Kelvin Kok Gan Sin Reei .
Pui Nee

Monica Liew Lam Weng Keat

=

Caslin Ng Catherine Kok Philip Lim
Yuet Foong Nyet Yean Su Sing

AV

Patricia Lau Gabriel Kua

Chai Suk Phin Sumaisarah _
Abdul Sukor Leong Sing Yee
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