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Budget 2021: Part Il covers changes proposed in the Finance Bill 2020 which were not

announced in the Budget Speech, and not covered in8uA I Kf AIKG & 2F . dzR3IS
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[Section 113(2) of the ITA read with TP audit framework]

1 Additional tax arisingdm TP adjustment in audit . p@lﬂﬂ‘W@ 30-50%cof
B o _ ™ tax untlercharged
1 Noniling or delay in filingor poor quality of TP documentation
Sedtion 113Bof the ITA Failureto furnish contemporaneous TP Setion 140A (3C) & (30)f the
documentation ITAG TP adjustmernin audit

9  Surcharge of not more than
5% ofincrease in income, or,
reduction in deduction or
loss; and
Surcharge will be collected

On conviction, fine of RM20,000 to RM100,600
imprisonment up to 6 wnths or both

Burden of proof on taxpayer in case of prosecution
On conviction, the court may further orderfurnish TP

documentation within 30 days or such other period as it deel
fit

If no prosecution is instituted, the DGIRynimpose @enalty

of RM20,000 to RM100,000

Taxpayer may appeal to SCIT against any order of penalty

as if it was tapayablefor
the purpose of collection
and recovery of tax under
Sections 103 to 106 of the
ITA

Effective:1 January 2021

Our commentary:

f  With the proposed Section 112BF ( KS Ly 02 Y84 titteBire¢toDGeneavatint Imland RevenuBGIR 0
reinforced itgosition that taxpayers should prepare contemporanebusl y a ¥ S N tdd¢hm@ritayich andl ¢
furnish it upon request within the given timeframe. However, clarity is required whether the implications under the
proposed Section 1138 the ITAwill apply separately to each year of n@empliance.

T LY GKS 06aSyoO0S 27F (KS RS TtheyTiefente carifoe madety theSTF Ridedlvhedia
R20dzySy Gl tdA2y Aada RSTFAYSR Iad a02yiSYLR Mleytasdzion andl is A
updated prior to return filing due date for the relevant year of assessment. Fuatteerding to FAQs released by the
Lyt yR wS QIS dated 1 NbvehbBer 2018, the date of the comparable search must be stated in the TP
documentation.

1 The proposed surcharge under Section 1ghe ITAwill be applicable to all taxpayers with controlled transactions,
irrespective of whether or not they have any tax attributes (e.g. incentives, capital allowances, business losses, e
1 It appears the proposed surcharge under Section b@Ae ITAwill not be considered as tax for claiming any offsettin
\ under MAP or TP Rules.
1 The proposals do not clarify whether they replace the existing penalties in the TP Audit Framew{nda20dfh

Section 113(2) of the ITAF their implications for voluntary disclosure cases. Further guidance from the IRB on thes
be expected.

1 Preparation of robust contemporaneousddtumentationfor all open years of assessment would help mitigestie of
fine/penalty and surcharge. Further, taxpayers should ensure TP documentation is ready by return filing due date
submitted to the IRB upon request.
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Recharacterisation of controlled transactions

Income Tax (fansfer Pricing Rules 2012

P e e e e e e e e e e e e e

. (a) Economic substance of that
transaction differs from its form

DGIR may disregard any
structure in a controlled
transaction if: (b) Commercially irrational
arrangement, and the structure
impedes the DGIR from
determining an appropriate
transfer price

Sections 140A(3A) & 14(3B)

=
a.
Effective:1 January 2021
Our commentary:
1 Through this insertion, the proposal fortifittee power of the DGIR to disregard the structure in a controlled transactic

well as make adjustments to that structure las deemdit.

91 This proposal may lead to increased scrutiny of controlled transactions involving, among others, intragrosigfiatere
financial assistance arrangements and aggressive tax planning structures.

1 To mitigate the risk of reharacterisation, taxpayers should ensure that their controlled transactions are accurately
delineated through contemporaneous TP documentation, the actual conduct is aligned with irteompany
agreements.
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Review of restriction on payment by a Malaysian resident to a
Labuan Company

Currently, a portion of paymes (depending on the nature of the
payment) made by a Malaysian resident toadollan Company is
non-deductible as follows:

No | Type of Non-deductibility rates
payments Current(#) Revised (*)

1. | Interest 33% 25%(Including all
payments payments relaing to

financing, e.g.
commission, facility ang

upfront fees)
2. | Lease rental| 33% 25%
payments
3. | Other 97% 97% §tatus qu9
payments

# Non-deductibility rules pursuant to the Income Tax (Deductio
Not Allowed for Payment Made to Labuan Company bydeet
Rules 2018H.U.(A) 375/201]B8

* The Labuan Financial Services Authoditf-64) hasissued a
circularon the revision to nordeductibility rules The revised rate
are effective 1 January 2018ubject to the final release of the
rules to amend P.U.(A) 375/2018.

G[ FodzZy /2YLIl yeéd Aa RSTAYSR
as providedunder Section 28) of the Labuan Business Activity
Act19900 [ . ! ¢! € 0 € @ (LyoRIENBATAOLABUA
entities-
(a) shall be as specified in the Schedule; and
(b) shall, for the purpose ohie Labuan business activity, leav
() an adequate number of full time employees in Labuan
and
(i) an adequate amount of annual operating expenditure
Labuan,
as prescribed by the Minister by regulations made under th
Act.

Based on the above, one may take the view that the-non
deductibility rules only apply to Labuan companies that fulfill tt
substance requirements.

Review of restriction on payment by a Malaysia
resident to a Labuan ComparyO2 y it QR0

Proposal

It is proposed that the legislation would be amended 1
clarify that the nondeductibility rules would applio all
Labuan entities referred to in Section 2B(1)(a) of the
LBATA, regardless of whether the@nply with the
substance requirements.

The list of Labuan entities (e.g. Labuan Company, Le
Foundation, Labuan Trust etc.) is provided in the
Schedule of the LBATA.

Effective: 1 January 2021

Definition of & lahté

&Pt | ysicurrently not dehed for the purpose of
claiming capital allowances under Schedule 3 of the |

Proposal
L Aa LINPfLI2@eSRned ik Schedube Rof
the ITA adollows:

GAN apparatus used by a person for carrying on his
business but does not include a bintyl an intangible
asset, or any asset used and that functions as a plac
within which a business is carried &n.

Effective: Year of ssessment 2021



http://www.federalgazette.agc.gov.my/outputp/pua_20181231_P.U.%20(A)%20375.pdf
https://www.labuanibfc.com/clients/Labuan_IBFC_78C2FF81-703A-4CAA-8926-A348A3C91057/contentms/img/Downloads/guideline/general/2019/Circular_Revisions%20to%20Non-Deductibility%20Rules.pdf?1577750400
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Speciakeinvestmentallowance

Proposal

As announced under PENJANA, to encourage
reinvestment by companieshich have exhausted
their eligibility to qualify forreinvestment #iowance

0 K€ ,(special RAvill be made available to these
companies which incur capital expenditure for
qualifying projects in thgears of assessment 2020 t
2022.

YA in which the
companies have
exhausted their

YA in which the capital
expenditure is incurred
that qualifies for special

eligibility to qualify for | RA claim

RA

2019 or prior years of | 2020, 2021 and 2022
assessment

2020 2021 and 2022

2021 2022

Effective:Years of asesment 2020 to 2022

Review of group reliet, Determination of related
companies

For the purpose of qualifying for grpuelief to share
currentyear business lossgthe surrendering company
and claimant company must be related companies. C
of the tests in determining they arerelated companies
is thatat least70%of the paidup capital in respect of
ordinarysharesof the surrendering company and the
claimant company are directly indirectly owned by
another company resident aridcorporated inMalaysia.

Proposal

For the above test, it is proposed that the ownership
the surrendering company and claimant comgawhere
indirectly owned, must be through the medium of
companies resident and incorporated in Malaysia.

Effective:Year of assessment 2022

Mandatory electronic fling of Income Tax Returndfm
by Limited Liability Partnership

Currently,an LLP may submit its income tax return fol
OALCwWCED SAOGKSNI YIydzk £ ¢
FALfAYyIELO

Proposal
It is mandatoy for an LLP to file its ITRF viiliag only.

Effective: Year of assessment 2021

wSY2@Ft 2F GKS g2NR ay2"
Under the Companies Act 2016, all shares issued sh

have no par or nominal value.

Proposal

To align with the no paralue regime of shares in the
Companies Act 2016, it is proposed to delete the wor
GY2YAYLFté¢ FNBY (GKS NI S¢
determining the company's ordinary shareholdeugd
whether the shareholders remain substantially the sa
for the pupose ofestablishingf adjusted business loss
as well asinabsorbedcapital allowancesan be carried
forward.

Effective:1 January 2021
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Introduction of tax rebate for Companies and Limited
Liability Partnerships

The Government hastioduced many initiatives under
the PENJANA to ease the financial stress on busines
gAGK GKS 202S00GA@S G2 ai
economy. Among the initiatives is the income tekate
of up to RM20,000 per year for thedt 3 years of

assessmenfor asmall and medium enterprise SME 0
that is incorporatedn Malaysieand commences

operation between 1 July 2020 and 31 December 20:

Proposal

It is proposed that the above income tax rebate be
extendedto a Limited Liability I NJi y S NBA Bdlaw
are the qualifying conditions proposed:

i.  The company or LLP must be a Malaysian tax
resident and incorporated / registered in
Malaysia;

ii.  The company or LLP has commenced operatic
between the periodl July 2020 and 31 Decemhb
2021;

iii. The company orllP has paid up capital or capit
contribution ofRM2.5 million or less at the
beginning othe basis period for a year of
assessmenandits gross income from a source «
sources consisting of a business shall not be nr
than RM50 milliorfor that year d assessment
and

iv.  Other conditions imposed by the Minister unde
the statutory orderthat will bepublished in the
Gazette.

Any excess of tax rebate is not refundable by the IRE
isnotallowedforsee ¥ F | A Ay ad &dz
liability. In dher words, the excess of tax rebate will b
permanent loss.

The threshold for the amount of tax rebate that can b
deducted against the tax liability of the company or L
is equivalent to the operating or capital expenditure
which it has incurred butmited up to RM20,000 for
each year of assessment, for a periodBansecutive
years from the year of assessment it ficetimmences
operation

Any failure to comply with the abowaentioned
conditions in a year of assessment (i.e. year of failure
the company or LLP will not be eligible for a tax rebat
for that year of assessment and subsequent years of
assessment. An illustration is provided in the table

below=-
e Year in which'company or Lli®eligible
failure for the income tax rebate
Yearl Year 2 Year 3
Year 1 No No No
Year 2 Yes No No
Year 3 Yes Ves No
Year 2, Yes No No
but fulfill
in Year 1
&3

Effective:Year of assessment 2021




Highlights of Budget 2021 ¢ Part Il | Tax Espresso (Special Edition)

O Taxincentives

Introduction of new provisions relating to Approved Incentive
Scheme

Proposal
The following provisies were introduced under the Finance B
2020:

Tax rates 1 Chargeable income of a person who

[Section carries on business in respect of a
6(1)(m), qualifying activity undean incentive
Part XVII of scheme approved by the Ministed & ! L
Schedule 1] is sibject to income tax at a rate specifiec
under Part XVII of Schedulé.¢. not
more than 20%.

1 The applicable rate, the specified year ol
assessment and the conditions shall be
prescribed by the Minister.

Qualifying 1 Qualifying activities undeain AlS includes
activities - any high technology activity in

under an AIS manufacturing and services sectand
[Section - any other activities which would benefit
6(1A] the economy of Malaysia.

Tax 1 The business consistimd) the qualifyirg
treatment activity under an AlShall be treated as a
[Section separate and distinct business and sourc
65B] 1 Chargeable income of a sourcensisting

of the qualifying activityunder an AIS shal
be equal to the statutory income less any
unabsorbed losses brought forward fno
the same qualifying activity.

1 Any loss for a year of assessmshtll be
carried forward to the following year of
assessmenandcan only be deducted
from the statutory income from the same
qualifying activity

1 Any unabsorbed losses during the perioc
of an incentive scheme shall only be
utilised for a period of seven consecutive
years of assessment after the year of

assessment in which the incentive schen
. ends.

B

Tax 1 The DGIR mayake an additional
treatment assessmentma person at any time withir
[Section five years after the expiration of the year
65B]¢ of assessment for which the income tax
o2y i QR rate for an AIS was applied if the person

fails to comply with the conditions
prescribed by the Minister for the AIS.
I Separate account for themcome from the
qualifying activity for each year of
assessment shall be maintained.

ThelRB hagndicated in the 2020 National Tax Seminar that tt
approved schemes* would include the following incentives th
were announced in the Budget 2021 speecid under PENJAN
initiatives:

i Global Trading Centre

ii. Companies relocating to Malaysia
iii. Companies manufacturing pharmaceutical products
iv. Principal Hub

*Please refer to Tax Espresso (Special Ediidighlights of
Budget 2021: Part | for more detailstb& above incentives

Effective: Year of Assessment 2021

Our Commentary:

Previously, the tax rate applicable for specific tax incentives\
not provided in the ITAThe proposed amendments provide fo
special tax rate applicable (not more than 20%) for AIS and t
tax treatment on incomeeceived by any person in respect of
gualifying activities under AlS.
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Expenses incurred faresearch &development

Single deduction provided under Section 34(7) of the

Speciadedudion provided under Section 348 the ITA

Currently, any person who incurs reveneipenditure
forwS&aSI NOK g 5S8S@St 2 LIMAtY G
businesswvould be entitled for a deduction.

Proposal
It is proposed that the above deduction is to be made
available to a Malaysian resident only.

Effective:Upon coming into peration ofthe Finance
Act 2020

Deductionfor in-house R&D expenses provided undel
Section 34A of the ITA

Currently, any person who incurs revenue expenditul
for in-house R&D approved by the Minister may be
entitled for a double deduction.

For a company that isnjoying pioneer status tax
incentive, the company may elect to claim a single
deduction in the first basis period of its pegibneer
business.

Proposal

It is proposed that the above deduction is to be made
available to a Malaysian resident ondditionally, in
the case of a nopioneer company, only a single
deduction would be given if the R&D expenditure
incurred for the basis period for a year of assessmen
outside Malaysia exceeds 30% of the total R&D
expenditure incurred.

For instance, where thital expenditure incurred by
the company on an approved qualifying R&D activity
RM1,0000000ut of which RM350,000 is payment for
related R&D services outside Malaysia, the total
expenditure of RM1,000,000 only qualifies for a sing|
deduction as the @ayment for R&D servicasnitside
Malaysia exceeds RM300,000.

Effective:Upon coming into peration of the Finance
Act 2020

Currently, a special deduction is given to a person wt
incurs the follaving-

i contribution in cash to an approved research
institute;

ii.  payment for the use of the services of an
approved research institute or approved
research company; or

iii. payment for the use of the services of a R&D
company or a contract R&D company.

Proposl
It is proposed that the above special deduction is to b
made available to a Malaysian resident only.

Effective:Upon coming into peration of the Finance
Act 2020

Our Commentary:

The above proposed changes may have an impact to
branch ofa foreigncompary, whichis generallynot
regarded as Malaysian resident. In argase, the IRB
has made its official position knovimits public ulings
that the above deductions are only applicable to a
Malaysian resident.




Highlights of Budget 2021 ¢ Part Il | Tax Espresso (Special Edition)

Individual Tax

Increase in relief for childare fees

Currently, a resident individual taxpayer who enrols
his/her children aged up to six years old in chilare
centers registered with Director General of Social
Welfare under the Child Care Centre Act 1984 or
kindergartens registesd under the Hucation Act 1996 |
eligible to claim income tax relief up to RM2,000 on
child care fees.

Proposal
It is proposedhat the relief be increased from RM2,0(
to RM3,000.

This proposal was first announced in June 2020 as p
the PENJANA initiatives

Effective: Years of assessment 2020 and 2021

Income tax relief for domestic touris expenses

This relief was initially proposed under the Economic
Stimulus Plan in February 2020 and PENJA#tivesin
June 2020.

Proposal

An income tax relief of up to RM1,000 will be granted t
resident individual taxpayers in respecteofpenses
incurred on domestic travel between 1 March 2020 to :
December 2021.

Expenses are limited to:

i accommodation expenses at premises registel
with the Commissioner of Tourism under the
Tourism Industry Act 1992; and

ii. entrance fees to tourist attractions.

Effective: Yeas of assessment 2020 and 2021

e
3

10

Additional relief for purchase of personal computer
smartphone or tablet

Proposal

It is proposed that a relief of up to RM2,500 be
granted to a resident individual taxpayer in respeci
purchase of a pers@h computer, smartphone or
tablet for personal use of the taxpayer, spouse or
child.

This relief is in addition to the lifestyle relief which
already provides for the purchase of a personal
computer, smartphone or tablet among other
purchases or payment.

This relief ionly applicable in respect of purchases
made between 1 June 2020 and 31 December 20:
This relief was first announced in June 2020 as pa
the PENJANA initiatives.

Effective: Year of assessment 2020 only
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O Real Property Gains Tax

Review of rate of retention by an acquirer where the
disposer is an executor of the estate of a deceased
person who is not a citizen and notgermanent
resident

Currently,where the considerationf a disposal bgn
executor of the estate of a deceased person who is n
citizen and not a permanent resideoonsists wholly or
partly of moneythe acquirer shall retain theshole sum
or 3% of he total value of the consideration (whicheve
is lesser). Such amount shall be remitted to the DGIF
within 60 days from the date of acquisition.

Proposal

It is proposed that the rate of retention by the acquire
in the case where the disposer is an axtec of the
estate of a deceased person who is not a citizen and
a permanent resident be increased from 3% to 7% to
aligned with the rate currently applicable where the
disposer isiot a citizen, a permanent resident or a
company incorporated in Maysia

Effective:1 January 2021

5 DL wQ a to teldizgaSd imposed

Currertly, there is no avenue for thBARto remit
penaltyimposed on the disposer arising from the

I Olj dZA NENR& Fl Af dzNB G2 NI
required under Section 21B of the Real Property Gail
Tax G mprtc d6awtD¢! ¢0 RdzS
notification furnished to the acquirer.

Proposal

It is proposed that the DGIR be empowered to remit 1
whole or any part of the penalty imposed in relation t
the above based on his discretion for any good eaus
shown. Where the penalty imposed has been paid, tt
DGIR shall repay the same.

Effective:1 January 2021

=
oy

\ "

Revision ofReal Property Gains Taates for societies
registered under the Societies Act 1966

Proposal

TheReal Property Gains Taxave ¢ 0 NJ (S &
registered under the Societies Act 1966 will be revise
and, the current RPGT rates for a company incorpor
in Malaysia or a trustee of a trust as appended in the
table below shall apply to societies.

Disposal RPGT rate
Within 3 years 30%
In the 4" year 20%
In the 8"year 15%
In the 68" and subsequent 10%(*)
year

* The existing RPGT rate is 5% for disposal i'fhend
subsequent yeaby a society registered under the
Societies Act 1966.

Effective:1 January 2021

Submissiorof RPGT formsia electronic medium by ar
authorised tax agent, advocate or solicitor

Proposal

The proposed amendments to Section 57A of the RP
allow taxpayers to authorise a tax agent,advocate or
a solicitor to furnish RPGT forms via electronic medic
on their behalf.

Effective:1 January 2021
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Stamp Duty

Definition of duly stamped

Currently, an instrument is considered duly stamped
when it bears an adhesive or impressadmp of not les
than the proper amount and that such stamp has bee
affixed or used in accordanesth the law for the time
being in forceprovided that a stamp certificate or
official receipt for the proper amount may be attache
or affixed to any instrument.

Proposal

Duly stamped as applied to anstrumentwill be
redefined to include digital stanipg. Duly stamped as
appliedto an instrument means:

i. the instrumentbears an adhesive or impresse
stampof not less than the proper amount anc
that such stamp has beaffixed or used in
accordancewith the law for the time being in
force;

ii. an official reeipt is affixed to the instrument

iii. a stamp certificatés attached to the instrumet
if the instrument is stamped through an
electronic mediumor

iv.  the instrument is stampebtly means of digital
stamping.

Effective:1 January 2021
Mode of paying and denotig duty

Currently, the node of paying and denoting duty
indicated on an instrument bymnaadhesive stamp, an
official receiptor a stamp certificate

Proposal
It is proposed to include the mode of payiagd
denoting duty by way of:

i.  animpressed stamypor

i. digital stamping

Effective:1 January 2021

=
o
=

12

Duplicate and counterparts

Currently, theduplicate or counterpart of an
instrument shall not be deemed to be didtamped
unless:
i. itis stamped as an original instrument
ii. itappears by a certificatemdorsedby the
Collector of Stamp Dutiasttie Collectog 0 1
iii. it isdenoted on the stamp certificate

Proposal

It is proposed to include digital stampingase of the
methods of denoting duty anthat duplicate and
counterparts to the original instrumerfduplicate and
counterparts) will not be deemed to have been
properly stamped unless it has bedanoted by
means of digital stamping

Effective:1 January 2021
Denoting penalty

Currently, payment of penalty shall be denoted on |
instrument concernedy:
i a stamp duly cancelled;
ii. an impressed stamp;
iii. affixing an official receipt; or
iv.  attaching a stamp certificate
and shall be certified by the Collector.

Proposal
It is proposed to include denoting of penalty on an
instrument by wayof digital stamping

Effective:1 January 2021

aAyAaldiSNRaE LI26SN (G2 LINE

stamping

Proposal

The Mnisterof CAy I yOS o6 dahCt0
make rules tgrescrbe the means of digital stampini
to be used for payment of stamp dytio providefor
mattersrelating to the issuance and validity of the
digital stamping.

Effective:1 January 2021
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Penalty, how recoverable

¢KS SEAaGAY3 {dFYLI ! OG0 wmop
procedure for collegon of all duties, penalties and other st
required to be paid under the SA are in accordance to an
current method used to collect debts due to thev@rnment

Proposal
To strengthen the existing provision, the following
amendments have been proposed:

i.  The Collectorand any employee of the IRB
authorized by the Collector deemed to be a publi
officers authorized by the Ministenay collect /
recover all duties, penalties and other amounts
required to be paid under the Strough civil
proceedings

ii. In a sui, the certificate signedypthe Collectogiving
the name and address of the defendant and the
amount of duty or penalty due from him shall be
sufficient evidence of the amount so due and
authority for the court to give judgment for that
amount due.

Effective: 1 January 2021

I TFENARFTAOLIGARZY 2y GKS
remit duties

ahyAa

Proposal

The Finance Bill 2020 proposed an amendment to clarify t
the MOF has the powdo exempt, reduce or remit duties on
any instrument executed by a person, not limited to
instruments in relation to a scheme

Effective:1 January 2021

13

Empowering Collector of Stamp Duties to remit duti
on grounds of poverty

Currently, only the MOF has the power to exempt,
reduce or remit duties on any instrument under the
SA.

Proposal

The power to wholly or partially remit digts paid or
payable by a person on an instrument will be exten
to the Collectoiprovided the duties remitted is made
on the grounds of poverty.

The Collector shall refund the amount of duty remit
if the duty has already been paid.

Effective: 1 Jauary 2021

Our commentary:

The above amendment-adigns the power bthe
Collector with the DGIR'he DGIR is empowered un
the ITA and the RPGTA to remit tar paid or
payable by any person, wholly or partiadly grounds
of powerty.
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Labuan Business Activity Tax

Substance requiremenfor Labuanentities carrying out Labuan nottrading activities
Current
UnderLBATAa Labuan entityshall havean adequate number of full time employees amdadequate amount of annual

operating expenditure ilhabuaras prescribedinder the regulations madey the Ministerfor the purpose of the Labuan
business activity.

Proposa

It is proposed that the substance requirements for the purpose of the Labuan business betsdtyregatednto Labuan
trading activity and Labuan narading activity. In additiona Labuan entity carrying on Labuan Aoading activities would be
required to fulfill an additional condition on control and management in Labuan.

Effective: 1 January 2021

Our commentary:

There are various implementation issues arising from the revised Labuan tax regime and the substance requirement g
inthegaBG 4GS 2NRSNJt ®! @6! 0 odpHkHAMy d® C2ff2gAy3a GKS [L/ Qa
Pronouncement2 nmdp ¢l & A&dadzSR o0& [C{! (2 AyFT2N¥Y (G4KS [L/ Qa F
amongst othersthe revision to the substance requirements for certain Labuan entities, as shown in the table below. It ¢
that the above proposed additional condition on control and management is mainly due to the proposed changes to th
substance requiremes on number of full time employees and operating expenditures to be complied by a Labuaquityre
holding company.

No Labuan entity carrying on Labual P.U.(A) 392/2018 Clarification toLIC Pronouncement-201%
business activity
Minimum number ~ Minimum amount ~ Minimum number ~ Minimum amount of

of full time of annual of full time annual operating
employees in operating employees in expenditure in
Labuan expenditure in Labuan(*) Labuan(*)
Labuan (RM)
(RM)
1 Labuan entities other than a Specified substance requirements are Revised substance requirements for certa
holding company listed below prescribed in the Schedule to P.U.(A) Labuan erities as provided in the
392/2018 Clarification taLIC Pronouncement2019

2 Holding company:

Labuan entity that
undertakes other than pure 2 50,000 1 20,000
equity holding activities

A Labuan entity that 0 50,000 Not required, 20,000
undertakes pure equity [exempted instead to comply
holding activities pursuant to the with management
P.U.(A) 177/202€] and control

requirements

* The.revisedubstance requiremestunder theClarification toLIC Pronouncement2019are subject to the final release tife rules to
amend P.U.(A)22018.

Given the changes proposed in Finance Bill 2020 and various clarifications as highlighted, an issue that needs to bladidiesse
authorities is whether a Labuanentity that undertakes +pure equity holding actities is required to fulfill thedditional condition on
control and management

1 Labuan Business Activity-Fa STAetivity) Regulations 2018 [P.U.(A) 392/2018]
2201 i hbhluan FinanchBS¢ricdm/Authority dated 20 December 2(

——=2Clarificationtd | 6 dz Y Ly @S aUYSH

3| abuah BUSINesS Livity Tax (Exemption) Order 2 —
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5DLwQa LRoSNI (2 tft2¢ SEG
election for Labuan business activity to be chargeable unc
the ITA

Currently, taxpayers may make an irrevocable election to
DGIR within 3 months after the beginning of the basis per
for a year of assessment for profits of its Labuan busines:
activity to be chargeable to tax under the ITA.

Proposal

It is proposed that the DGIR shall have the power to grant
extension of time to submit the irrevocable election via the
prescribed form.

Effective:Upon coming into operation of the Finance Act
2020

Right of Appeal to Special Commissioners of Income Tax
0 & { /abainst additional assessment

Currently, the right of appeal only applies to assessment
made based on the prescribed Labuan forms.

Proposal
It is proposed that the right of appeal be extended to
additional assessments raised by the DGIR.

Effective: Year of assessment 2020
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Definition of chargeable profits

Currently, d_abuan entity carrying on a Labuan business
adivity which fails to comply witlsubstance requirement
prescribedunder the regulations made by the Minister for .
basis period for a year of assessment shall be charged to
at the rate of24%onits chargeable profits for that year of
assessmentdowever, the definition of chargeable profits fc
Labuan business activity which fails to comply with the
prescribed substance requirement was not provided.

Proposal

It is proposed to include a specific definition of the term
GOKFNBSIOf S LINIFthaldbaan éntith O |
carrying on a Labuan business activity which fails to com|
with substance requirement ancharged to tax at the rate ¢
24%under LBATA KS ( SNX & OK lisNEikebas
the net profit as reflected in the audited aaaats in respect
of the Labuan business activity of the Labuan entity for th
basis period for that year of assessment.

Effective: Year of assessment 2020

Our commentary:

Based on this new definition, it appears tffiateign sourced
income gains which a& capital in natureand unrealised
gainsincluding reversal of impairmemtould also be include
as part of chargeable profits
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Insertion of minimum fine and prohibition on use of
information

CurrentSection 2(2) of the LBAA deals with fine to be
imposed on an official, on conviction, for
disclosing/communicating confidential information (i.¢
return of profits, statutory declaration or information)
except for purposes of the Act. This fine can be up to
RM1 million, howeverthere is no minimum fine.

Proposal

A minimum fine of RM20,000 is proposed, on convict
for an offence under Section 20(2). In addition, two n
subsections are inserted to:

1 [Section 20(3)Prohibit the use, production or
disclosure by any person afy return of profits,
statutory declaration or information received by
such person in contravention of the Act; and

1 [Section 20(4)Jmpose a fine between RM20,000
and RM1 million on, and/or imprisaip to 2 years,
any person who contravenes the new Sent20(3)
and is so convicted (essentially in relation to
Countryby-Country Reporting and Common
Reporting Standard).

Effective:1 January 2021

Our commentary:
The proposals, i.e. amendments to subsections 20(2) and 24(1) as well as the insertigseaifans 20(3) and 20(4)
are meantto re-align the LBATA with the ITA

16

Power to compound offences

Current Section 24(1) of the LBATA gives power to
DGIR to compound any offence committed by a pe
under Section 22 (power to call for information) or
Section 23 (offences and penalty)tbé Act. However
this power does not extend to any offence committt
by a person under any regulations made pursuant
Section 21(1) of the Act.

Proposal

To extend the power of the DGIR to compound any
offence committed by a person under any regulaso
made pursuant to Section 21(1) of the Act, essentit
in regard to Countrpy-Country Reporting and
Common Reporting Standard.

Effective: 1 January 2021
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Recovery by suit

Section 4€3) of the Petroleum (Income Tax) Act 1967
Wa t Lptovidesdthat in any civil proceedings, the col
shall not entertain any plea that the amount ofxta
sought to be recovered is excessive, incorrectly asse
under appeal or incorrectly increased under the
following sections:

i Section 48(4df the PITA Increased tax payable
equal to 10% of tax unpaid under an assessme

ii. Sectior48(5) of the PITA Increased tax payable
equal to 10% of tax unpaid for more than 30 de
after the service of a notice of an assessment,
additional assessment or composite assessme
by the DGIR.

Proposal

To extend the above to include the penalty under Se«
48(6)of the PITASection 48(6) refers to increased tay
payable equal to 10% of balance of tax payable as a
result of the taxpayer failing to pay one of the
instalments by the date specified by the DGIR.

Effective:1 January 2021
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Petroleum Income Tax

DGIR to issupublic ruling

Currently, there is no provision in the PITA to allow
DGIR to issue a public ruling.

Proposal

Section 71B of the PITA is introduced to allow the [
to make a public ruling on the application of any
provision of PITA in relation to any chargegtdeson
or any type of arrangement.

Effective:1 January 2021
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Others

Changes to notification of employestatus

Currently, an employer is required to subraitvritten
notification to the DGIih respect of employees as follo\

Event Deadline
Commencement of Not later thanone month
employment from commencement of

employment

Cessation of
employment

Not less tharone month
before the cessation of
employment

Departure exceeding
three months /
Permanent departure
from Malaysia

Not less tharone month
before the expected
departure date from
Malaysia

Proposal
It is proposed that:

i. the above notificationde made using the

prescribed forms;

ii. the existing deadline of one month to submit the
notification be revised to 30 days; and

iii. an employer isequired to submit a written
notification to the DGIR via a prescribed form in
respect of the death of an employee

A summary of thebove proposed changés shown

below:
Event Deadline
Commencement of Not later than 30 days
employment after the commencement

of employment

Cessation of employmen

Not less than 30 days
before the cessation of
employment

Departue exceeding
three months /
Permanent departure
from Malaysia

Not less than 30 days
before the expected
departure date from
Malaysia

Death of an employee

B

Not more than 30 days
after being informed of
such death

Effective: 1 January 2021
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Withholding Tax on Incom®istributed by Real Estate
Investment Trust / Property Trust Funds Final Tax

Currently,where ncome distributecby aReal Estate
Investment Trust & w9 Property Trust Fund BTE 0
listed on Bursa Malayslaas be@ exempted from tax al
the REIT/PTlevel, the income distribution received by
unit holders is subject to withholding tax. The
withholding tax rates applicabke the unit holders
would depend ortheir residencestatusas shown below

Unit holders

Unit holder other than a
unit holder which is a
resident company

Withholding tax rates
10% of gross income
(until year of assessmen
2025)

Non-resident company 24% of gross income

Foreign institutiona
investors(i.e., pension
funds, collective
investmentscheme or
such other person
approved by the
Minister)

10% of gross income
(until year of assessmen|
2025)

The withholding tax attributable to the income
distributed by a REIFTHisted on Bursa Maysia is
available for sebff against the income tax payable on
the chargeable income of the unit holders.

Distribution made taaresident corporate unit holder b
a REIPTHs not subject to withholding tax. Instead,

resident corporate unit holders arsubject to tax at the
prevailing income tax rates applicable to the compan

Proposal

It is proposed thathe withholding tax deducted from
the income distributiorby a REI/PTHisted on Bursa
Malaysiabe treatedas the final taxThe unit holders wh
receivethe income distribution where withholding tax
has been deductedre not required to declarehe
distributionas the gross income in the basis period fo
year of assessment.

Effective:Year of assessment 2021
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Tax payable notwithstading institution of proceedings
under any written law

Currently, Sections 103(1), 103(1A) and 103(2) of the
provide that the tax payable under an assessment,
including an assessment or additional assessment m
on the taxpayer, shall be due and pbj@on the due
date whether or not the taxpayer appeals against the
assessment.

Proposal

Section 103B of the ITA is introduced to provide that
institution of proceeding against the Government or t|
DGIR by the taxpayer under any other written lawalsh
not relieve any person from payment of any tax or an
debt or other sum for which he is or may be liable to.|

Note:
A similar provision has been introduced to the RPGT.
[Section 21C], PITA [Section 48A] and LBATA [Secti
13B].

Effective:1 Januay 2021
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Certificate peventing a person from leaving Malays

Currently, where the DGIR is of the opinion that an
person is about or likely to leave Malaysia without
paying all tax, sums and debts payable by that pers
may issue to any Commissioner of Police or Direct
Immigration a certificate containing particulars of th
tax, sums and debts so payable with a request for 1
person to be prevented from leaving Malaysia unle:
and until he pays all the tax, sums and debts so
payable or furnishes security to the satisfion of the
DGIR for their payment.

A person is defined to include any person who is a
director within the meaning of Section 75A of the I'T
i.e. if he/she occupies the position of director by
whatever name called, or is concerned in the
managementoti KS O2 YLJ} y&Qa o d
either on his/her owror with one or more associates
the owner of, or able to directly or through the
medium of other companies or by any other indirec
means to control, not less than 20% of the ordinary
share capithof the company.

It is silent on the medium of issuing the certificate ti
the Commissioner of Police or Director of Immigrati

Proposal

It is proposed that the certificatpreventing a person
from leaving Malaysia may be issuedhe
Commissioneof Police oDirector of Immigratioron
an electronic medium or by way of electronic
transmission.

Note:
Asimilar provision has been introduced to the RPG
[Section 22(1A)] and SA [Section 74A(1A)].

Effective:1 January 2021







