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Income Tax (Green Technology Incentive) (Exemption) Orders 2024 [P.U.(A) 243/2024 to 247/2024]

MIDA — Incentive for Reinvestment under NIMP 2030 & Automation CA further enhanced in Budget 2023
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HASIL — Guide to Filling a Notice of Appeal (Form Q)

HASIL — Updated Guidelines for Approval of the DGIR under Section 44(6) of the ITA for Institutions, Organisations or
Funds

. GOM v Kuala Rejang Industrial Synergy Sdn Bhd & 2 Ors (COA)

7. CMS Infra Trading Sdn Bhd Anor v KPHDN (HC)

8. Nishimatsu Construction Co. Ltd (Malaysia Branch) v DGIR (HC)
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Upcoming events:

25 October 2024 — Deloitte Tax Challenge 2024
21 November 2024 — Deloitte TaxMax — The 50™ series: Fostering economic growth the MADANI way

Important deadlines:

Task Deadline

31 October 2024

2025 tax estimates for companies with November year-end v

1.
2. 6" month revision of tax estimates for companies with April year-end _

9t month revision of tax estimates for companies with January year-end

3.
4. 11* month revision of tax estimates for companies with November year-end _

Statutory filing of 2024 tax returns for companies with March year-end

<

< | 4

5
6. Maintenance of transfer pricing documentation for companies with March
year-end

<I<

7. 2024 CbCR notification for applicable entities with October year-end



https://www2.deloitte.com/my/en/pages/tax/articles/deloitte-tax-challenge-2024.html
https://www2.deloitte.com/my/en/pages/tax/articles/taxmax-the-50th-series.html
https://www2.deloitte.com/my/en.html
http://www.hasil.gov.my/
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1.

Income Tax (Green Technology Incentive) (Exemption) Orders 2024 [P.U.(A) 243/2024 to
247/2024]

The following Exemption Orders which have been gazetted on 17 September 2024 are deemed effective from the year of
assessment (YA) 2020 except for P.U. (A) 243/2024 which is deemed operational from 25 October 2013 and P.U. (A)
247/2024 deemed operational from 1 January 2020.

Qualifying company (QC) in these Orders means a Malaysian-incorporated and resident company.

1. P.U.(A)243/2024 — Green Technology Asset (GTA)

Exemption is up to 70% of statutory business income of QC equivalent to qualifying capital expenditure (QCE)
incurred by QC for purchase of GTA used in Malaysia solely for QC’s business.

QCE incurred by QC is from 25 October 2013 to 31 December 2023.

Application for verification of GTA shall be received by the Malaysian Green Technology and Climate Change
Corporation (MGTC) within 25 October 2013 to 31 December 2023 or 1 January 2022 to 31 December 2023 (for
purchase of GTA under rainwater harvesting system). Application shall be made within 2 years from the date QC
incurred QCE for purchase of GTA.

2. P.U.(A) 244/2024 — Qualifying activity in relation to green sectors

Exemption is up to 70% of statutory income from qualifying activity (QA) or activity other than QA of QC
equivalent to QCE incurred by QC for purchase of GTA used in Malaysia solely for QC’s QA.

Exemption is for 3 consecutive years commencing from date QC incurred the first QCE subject to compliance of
conditions verified by MGTC.

Application for approval that QC is carrying on QA shall be received by the Malaysian Investment Development
Authority (MIDA) within 1 January 2020 to 31 December 2023. QC shall not have made any QCE before
application date. QC shall request MGTC to determine commencement date of exemption within the period
specified in the Schedule of this Order.

3. P.U.(A) 245/2024 — Green building

Exemption is up to 70% of statutory business income of QC equivalent to qualifying expenditure (QE) incurred by
QC. QE shall be deemed incurred on the day the final Green Building Certificate (GBC) is issued.

Exemption is for 3 consecutive years commencing from date QC incurred the first QE subject to compliance of
conditions verified by MGTC.

QE is additional expenditure incurred from 1 January 2020 on building construction, or alteration, renovation,
extension or improvement or plant or machinery for obtaining final GBC from relevant green building rating tools
recognised by MGTC. QE shall be verified by MGTC. QE shall not be earlier than 3 years from the date application
for approval that QC incurred QE is received by MIDA. The application shall be received by MIDA within 1 January
2020 to 31 December 2023 after obtaining provisional GBC.

QC shall request MGTC to determine commencement date of exemption within 24 months from MIDA’s approval
date or any period the Minister allows.

4. P.U.(A) 246/2024 — Qualifying services in relation to green sectors
[ )

Exemption is up to 70% of statutory income from QA of QC. Intellectual property income under Paragraph 5 of
this Order is not exempted.

Exemption is for 3 consecutive YAs commencing from the YA where the date the first invoice related to QA is
issued by QC as verified by MGTC. That date shall be after the date application for approval that QC is carrying on
QA is received by MIDA. The application shall be received by MIDA within 1 January 2020 to 31 December 2023.
QC shall request MGTC to determine commencement date of exemption within 12 months from MIDA’s approval
date.

5. P.U.(A) 247/2024 — Solar photovoltaic system leasing services

Exemption is up to 70% of the statutory income from QA of QC. Intellectual property income under Paragraph 6
of this Order is not exempted.

Exemption is for 5 consecutive YAs (QC having installed capacity of >3 megawatts (MW) to 10MW) or 10
consecutive YAs (QC having installed capacity of >10MW to 30MW), commencing from the YA where the date the
first invoice related to QA is issued by QC as verified by Sustainable Energy Development Authority Malaysia
(SEDAM). That date shall be after the date application for approval that QC is carrying on QA is received by MIDA.


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2356538/(PUA%20243)%20(2024).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2356535/(PUA%20244)%20(2024).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2356536/(PUA%20245)%20(2024).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2356534/PUA246_2024.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2356531/PUA247_2024.pdf
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The application shall be received by MIDA within 1 January 2020 to 31 December 2023. QC shall request SEDAM
to determine commencement date of exemption within 24 months from MIDA’s approval date.

e QAis solar photovoltaic system leasing services by QC related to implementation of Net Energy Metering Scheme
for sales of electricity or solar photovoltaic system leasing as verified by SEDAM.

o Atleast 60% equity of QC is directly owned by Malaysian citizens. QC has been listed under the Registered Solar
Photovoltaic Investor Directory.

Back to top

2. MIDA - Incentive for Reinvestment under NIMP 2030 & Automation CA further enhanced
in Budget 2023

MIDA has issued Guidelines and Procedures for Application of the following:

1. Incentive for Reinvestment under the New Industrial Master Plan (NIMP) 2030

a) The Incentive for Reinvestment under the NIMP 2030 is a tiered and outcome-based approach introduced
through Budget 2024. This provides an opportunity for existing companies that have exhausted their
Reinvestment Allowance, to continue to increase their capacity and investment in high-growth and high-value
areas in the country.

b) The incentive is an Investment Tax Allowance of 100% or 60% on the QCE (excluding land cost) incurred for 5
years. The allowance can be offset against up to 100% or 70% of statutory income for each assessment year until
fully utilised.

c) Applications received by MIDA from 1 January 2024 until 31 December 2028 are eligible for consideration.

d) The relevant statutory order for the tax incentives has not been gazetted yet.

2. Automation Capital Allowance (Automation CA) for manufacturing and service sectors further enhanced in Budget
2023

a) The Automation CA for the manufacturing and services sectors was further enhanced in Budget 2023 to include
the adaptation of Industry 4.0 elements in the scope of automation and increase the capital expenditure
threshold for Categories 1 and 2 up to RM10 million.

b) The Automation CA is on the first RM10 million capital expenditure incurred within the YA from 2023 to 2027.

c) Applications received by MIDA from 1 January 2023 until 31 December 2027 are eligible for consideration.

d) The relevant statutory order for the Automation CA has not been gazetted yet.

Back to top
3. MIDA - Pengerang Integrated Petroleum Complex Incentive Packages

MIDA has issued Guidelines and Procedures for Application of the following:

1. Pengerang Integrated Petroleum Complex Special Incentive (PIPC) Package for the manufacturing sector

a. The PIPCis a downstream oil and gas hub accommodating oil refineries, oil storage facilities and petrochemical
product manufacturing plants. A Special Incentive Package for the PIPC was announced in Budget 2024 to
attract more potential investors in the chemicals and petrochemical industry.

b. The Special Incentive Package consists of:

For a company with capital investment (excluding land) of RM500 million and above in the manufacturing
sector:

e Special tax rate of 5% or 10% for up to 10 years (5+5 years); or
e Investment Tax Allowance of 100% (or 60%) on the qualifying capital investment (excluding land) for up

to 10 years (5+5 years). The allowance can be offset against up to 100% of statutory income for each
YA.


https://www.mida.gov.my/wp-content/uploads/2024/08/30.7.2024-Guideline-for-Reinvestment-NIMP_MOF-FINAL.pdf
https://www.mida.gov.my/wp-content/uploads/2024/07/Guideline-for-New-Automation-CA_Services.pdf
https://www.mida.gov.my/wp-content/uploads/2024/07/Guideline-for-New-Automation-CA_Services.pdf
https://www.mida.gov.my/wp-content/uploads/2024/07/Guideline-for-PIPC-Special-Incentive-Packages-Manufacturing.pdf
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ii. Stamp duty and import duty exemptions for certain instruments and items.

c. Applications received by MIDA from 14 October 2023 until 31 December 2028 are eligible for consideration.

d. The relevant statutory order for the Special Incentive Package has not been gazetted yet.

2. PIPC Tax Incentive Package for Industrial Park Developer

a. ATaxIncentive Package for Industrial Park Developers in the PIPC was announced in Budget 2024 to attract
developers to develop a “plug and play” industrial park in the PIPC.

b. The Tax Incentive Package consists of:
Special tax rate of 10% for a company on the disposal or rental/lease of land or buildings for qualifying
projects for 10 years.

ii. Stamp duty exemption for certain instruments.

c. Applications received by the Ministry of Finance from 14 October 2023 until 31 December 2028 are eligible for
consideration.

d. The relevant statutory order for the Tax Incentive Package has not been gazetted yet.
Back to top

4. HASIL - Guide to Filling a Notice of Appeal (Form Q)

The Inland Revenue Board of Malaysia (HASIL) has issued a Guide to Filling a Notice of Appeal (Form Q) dated 23 August
2024 on its website.

The Guide explains how to fill out a written notice of appeal (Form Q) by a taxpayer who is aggrieved by an assessment
raised by the Director General of Inland Revenue (DGIR).

Some of the key points to note are as follows:

e The aggrieved taxpayer may appeal under Section 99(1) of the Income Tax Act 1967 (ITA) against the assessment by
way of Form Q as prescribed by the DGIR under Section 152 of the ITA.

e The Form Q can be downloaded from the HASIL website: Download Form - Other Forms > Category > Form Q > Search.

e  For further clarification and information regarding the appeal procedure (Form Q), the Guide should be read together
with Public Ruling No. 7/2020: Appeal Against an Assessment and Application for Relief.

Back to top

5. HASIL — Updated Guidelines for Approval of the DGIR under Section 44(6) of the ITA for
Institutions, Organisations or Funds

HASIL has issued updated Guidelines for Approval of the DGIR under Section 44(6) of the ITA for Institutions, Organisations
or Funds (IOFs) (in Bahasa Malaysia) dated 20 August 2024 on its website.

The updated Guidelines outline the laws and regulations related to I0OFs that operate or are run on a non-profit basis.
These Guidelines apply to IOFs that have been approved by the DGIR and serve as a guide to other related and concerned
parties.

Some of the key updates are as follows:

e The definition of an “organisation” and the list of qualifying activities are expanded.


https://www.mida.gov.my/wp-content/uploads/2024/07/Guideline-for-PIPC-Special-Incentive-Packages-Industrial-Park.pdf
https://www.hasil.gov.my/media/czhjhppv/garis-panduan-mengisi-notis-rayuan-borang-q-_2.pdf
https://www.hasil.gov.my/en/forms/download-forms/download-form-other-forms
https://phl.hasil.gov.my/pdf/pdfam/PR_07_2020.pdf
https://www.hasil.gov.my/media/fnkbbudt/20240820_gp-bagi-kelulusan-kphdn-di-bawah-subseksyen-44-6-akta-cukai-pendapatan-1967-bagi-institusiorganisasitabu.pdf
https://www.hasil.gov.my/en/legislation/guidelines/
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e The basic principle for the definition of “must not be profit-oriented only” (bukan bertujuan untuk mencari
keuntungan semata-mata) is that the IOF must not engage in any activities geared towards trade, business, and other
interests of certain parties. At least 50% or 60% of the income obtained from the previous year must be spent in the
following year on activities to achieve the IOF's objectives.

e |OFs must obtain the Minister’s approval for cash collections from the public.

e Forthe establishment of a fund, the founder of the fund must be registered with any of the registrar bodies listed in
Paragraphs 2.1(a) to 2.1(d) of the Guidelines.

e Each IOF must state its objectives clearly in the constitution, memorandum of incorporation or regulations of the IOF.

e The establishment of the IOF must not be for the sole purpose of making a profit.

e Tax agents officially appointed by the IOF are allowed to submit applications to the DGIR for approval. Their
appointment letter must be submitted together with the application.

e |Institutions and organisations can use their funds for activities to achieve their objectives, subject to certain
conditions.

e Any institution or organisation that intends to make an investment is subject to the Investment Policy as set out in
Appendix B.

e  Starting from the YA 2024, if an IOF breaches any of the prescribed conditions and prohibitions, the IOF will be taxed
for the YA in which the breach of conditions occurs, even within the approval period still in force in accordance with
Paragraph 13(1)(a), Schedule 6 of the ITA.

The above updated Guidelines replace the earlier Guidelines below, effective from the YA 2024:

e  Guidelines for Approval of the DGIR under Section 44(6) of the ITA dated 30 January 2020; and
e Application Guidelines for the approval of the DGIR under Section 44(6) of the ITA for Welfare and Education Fund
dated on 15 July 2020.

Back to top

6. GOM v Kuala Rejang Industrial Synergy Sdn Bhd & 2 Ors (COA)

The HASIL has recently uploaded a case report, “GOM v Kuala Rejang Industrial Synergy Sdn Bhd & 2 Ors (COA)” on its
website.

Facts:

The DGIR filed an appeal against the decision of the High Court (HC) delivered on 14 September 2021 in dismissing the
DGIR’s application for summary judgement.

The writ filed by the DGIR against the taxpayer was to recover the debt owed to the Government of RM4,116,323.97 for
the additional assessment raised for the YA 2016. The additional tax on the disposal of land was originally assessed under
the Real Property Gains Tax Act 1976 (RPGTA). The taxpayer submitted its tax return for YA 2016 and audited account on
24 August 2018. The DGIR conducted an audit exercise on the taxpayer and found that some expenses claimed were not
deductible. On 17 May 2019, both parties mutually agreed that the DGIR will raise additional assessment for YA 2016 for a
sum of RM3,850,495.70 with a penalty at the rate of 10%. On 28 May 2019, the DGIR raised an additional assessment for
YA 2016.

Instead of paying the debt due as per agreement, the taxpayer filed an application for extension of time to file an appeal
(Form N) under Section 100(1) of the ITA on 1 February 2021 and notice of appeal (Form Q) under Section 99 of the ITA on
19 March 2021 to the Special Commissioners of Income Tax (SCIT). The DGIR then initiated civil recovery against the
taxpayer.

Taxpayer’s argument:

The taxpayer challenged the merit of the additional assessment and questioned its validity. The taxpayer had filed an
appeal to the SCIT. The HC dismissed the DGIR’s application for summary judgment and ruled that the taxpayer had
successfully raised triable issues and ordered this case to proceed for a full trial. The taxpayer argued that the original tax
was assessed under the RPGTA and that the current contract / transaction of the current action was amended on many
occasions caused by the change of conditions. The matter was still ongoing and yet to be concluded and the completion


https://www.hasil.gov.my/media/fnkbbudt/20240820_gp-bagi-kelulusan-kphdn-di-bawah-subseksyen-44-6-akta-cukai-pendapatan-1967-bagi-institusiorganisasitabu.pdf
https://www.hasil.gov.my/media/rcofehtp/gp_44_6_30012020_2.pdf
https://www.hasil.gov.my/media/2tddgndy/gp_tabung_kebajikan_dan_pendidikan.pdf
https://www.hasil.gov.my/media/2tddgndy/gp_tabung_kebajikan_dan_pendidikan.pdf
https://www.hasil.gov.my/media/q2yfm43w/20240826-revenews-kuala-rejang.pdf
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date was extended to 31 August 2021. The DGIR’s claim against the taxpayer in this action was premature as the
transaction had yet to be finalized.

DGIR’s argument:

The DGIR argued that there was an error of law in the HC’s decision in which the court did not take into account the
position of the tax law in collecting the debt due to the Government under Sections 103 and 106 of the ITA, and the
decision of the Federal Court (FC) in the case of Mohd Najib Hj Abdul Razak v. Government of Malaysia & Another Appeal
(2023) MSTC 30-638. All the issues raised by the taxpayer comes down to the same issue i.e., the correctness and merit of
the additional assessment, in which it should be ventilated before the SCIT.

Issue:

Whether the additional assessment has been properly raised by DGIR and the amount of tax payable is final and
conclusive.

Decision:

The Court of Appeal (COA) unanimously reversed the HC’s decision and dismissed the taxpayer’s appeal with cost of

RM 10,000 to the DGIR. [Note: In summary, the HC dismissed the DGIR’s application for a summary judgement that the
taxpayer is truly and justly indebted to the DGIR for the tax due and payable. The HC judge has relied on the provision of
014 Rule 4 of the Rules of Court 2012, where the court will give defendants unconditional leave to defend if defendants
raise triable issues. The taxpayer has raised relevant triable issues and successfully rejected the issue of summary
judgement. If the judgement causes a taxpayer to become bankrupt prematurely, then it is not fair to the taxpayer. The
HC held that it is not the intention of Parliament to have an oppressive law to be imposed on the public. Justice to all is a
paramount factor.]

[Details of the above tax case at the COA level are not available as of date of publication.]
Back to top

7. CMS Infra Trading Sdn Bhd Anor v KPHDN (HC)

Facts:

CMS Infra Trading Sdn Bhd and Samalaju Properties Sdn Bhd (which are the lead appellants) and some other companies
(collectively referred to as the taxpayers) are part of the CMSB Group with Cahya Mata Sarawak Berhad (CMSB) being
their ultimate holding company.

Since June 2010, CMSB had implemented the CMSB Group Employee Share Option Scheme (ESOS), whereby options
would be granted to eligible employees to acquire shares in CMSB. The taxpayers incurred ESOS expenses in the YA 2012
and YA 2013 i.e., the cost for the options to be granted to the taxpayers’ eligible employees to purchase the newly-issued
shares of CMSB. The taxpayers would make payment to CMSB for the options to purchase CMSB’s shares by their
employees while their employees could exercise the options granted to purchase CMSB'’s shares.

On 15 August 2013, the DGIR conducted an assessment in respect of the taxpayers’ ESOS expenses. In the assessment, the
DGIR has decided that ESOS expenses are not expenditures deductible under Section 33(1) of the ITA. On 29 August 2013,
the taxpayers filed an appeal to the SCIT against the said assessment dated 15 August 2013 for YA 2012. Thereafter, they
filed Form Q dated 25 August 2014 to appeal against another assessment dated 14 August 2014 for YA 2013.

The SCIT dismissed the taxpayers’ appeal against the DGIR’s decision in disallowing the taxpayers’ deduction for
expenditures incurred in providing the ESOS for YA 2012 and YA 2013 under Section 33(1) of the ITA. The taxpayers being
dissatisfied with the SCIT’s deciding order filed an appeal to the HC.

Taxpayers’ argument:

The taxpayers claimed that the SCIT had erred in not allowing a deduction of the ESOS expenditure incurred by:
e misinterpreting and misapplying the test under Section 33(1) of the ITA; and
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e erroneously concluding that the taxpayers had failed to prove that the ESOS expenditure was for the purpose of
promoting business and earning profit.

The taxpayers submitted that the proper test for determining the deductibility of an expenditure is whether the taxpayer
had sufficiently established the requisite purpose for incurring such ESOS expenditure. Once the purpose is established,
the question of whether the expenditure produces or increases profits is not within the contemplation of Section 33(1) of
the ITA. In justifying a deductibility of the ESOS expenses, the taxpayers had established that the requisite purpose of ESOS
is an incentive to motivate the taxpayers’ employees to achieve better performance. Employees must meet performance
criteria before the option is being granted and exercised. The ESOS is directly linked to the employees’ performance which
had resulted in improved productivity of the taxpayers’ businesses. Thus, ESOS expenses were wholly and exclusively
incurred in the production of the taxpayers’ income.

The taxpayers further submitted that ESOS expenditure is not capital in nature. The ESOS expenditure incurred does not
bring enduring benefits in the same way as fixed capital does. The ESOS expenditure was incurred every year on a regular
basis in providing share options to eligible employees. Thus, the ESOS expenditure is revenue in nature. It is also not a
prohibited deduction under Section 39(1)(c) of the ITA.

DGIR’s argument:

The DGIR contended that the ESOS has brought enduring benefits to the taxpayers. The ESOS has motivated the
employees, increased productivity, and stimulated greater commitment for the companies’ growth. Since the payments
for the share options were made for more than one purpose, the “wholly and exclusively incurred in the production of
income” test is not fulfilled. Hence, the ESOS expenditure is not eligible for deduction under Section 33(1) of ITA.

The DGIR argued that the taxpayers’ payment to CMSB was for the options to purchase CMSB’s shares. It was capital in
nature since the taxpayers did not purchase the newly-issued shares but only acquired the options to purchase. By way of
illustration, there are 2 levels in the ESOS process. Firstly, the taxpayers would make payment to CMSB for the options to
purchase the shares by its employees. The ESOS expense made by taxpayers are capital in nature. Secondly, the
employees could exercise that option to purchase the shares in CMSB which does not involve the taxpayers at all. The
DGIR argued that the payment transaction between the taxpayers and CMSB at the first level must be scrutinised as a
whole. It is a proven fact that there is no actual cost incurred by CMSB for the issuance of shares for the purpose of the
ESOS. There is only a notional cost based on the fair value of the shares.

The DGIR also submitted that the taxpayers received a capital contribution from CMSB which was then spent on
employees’ remuneration. They are not genuine commercial expenses incurred wholly and exclusively in the production of
income. The payment made by the taxpayers to CMSB was to claim tax deductions on inter-company accounts.

The DGIR also referred to Paragraph 10 of the Public Ruling No. 11/2012 (PR No. 11/2012), which states that deductions
were not allowed for expenses related to the newly-issued shares offered by the holding or subsidiary company to its
employees.

“Paragraph 10 of PR No. 11/2012 states:

10.1 Newly-issued shares of a company

When a company fulfils its obligations under an employee share scheme using newly-issued shares of its own company,
the share issue merely involves a movement in the company’s share capital account. From the perspective of accounting
(MFRS 2: Share Based Payment), the expense (fair value of the shares) recognised for newly-issued shares to fulfil the
obligations under an employee share scheme is charged to the profit and loss account as staff costs. Although a charge is
made to the profit and loss account as staff costs, the company did not incur actual cost that is wholly and exclusively
incurred in the production of income. Therefore, no deductions are allowed for expenses claimed as staff costs in the
profit and loss account for the issuance of newly-issued shares to fulfil the company’s obligations under an employee
share scheme.

10.2 Newly-issued shares of a holding / subsidiary company
A company that offers newly-issued shares of its holding / subsidiary company to its employees under an employee share

scheme will not be allowed deductions for the costs related to such new shares.”

Issue:



Tax Espresso — October 2024

Whether the expenditure incurred by the taxpayers in providing the ESOS to their employees is deductible under Section
33(1) of the ITA.

Decision:
The HC allowed the taxpayers’ appeal and set aside the SCIT’s decision based on the following grounds:

e ESOS expenditure is revenue in nature because the sole purpose is to give the best compensation to the employees
so that they can upgrade their performance for better productivity. The DGIR has failed to establish that the ESOS
expenditure is capital in nature.

e |t was agreed that any capital assets owned by the taxpayers would have been recognised in their audited accounts,
which was not the case here in the present appeal. Since the share options were not recorded in the taxpayers’
audited accounts, the ESOS expenditure cannot be considered as capital asset. The nature of the ESOS expenditure is
not to generate capital but to generate income in the form of compensation to the taxpayers’ employees which is
revenue in nature.

e The act of the taxpayers in making the shares option available to their employees is different from the issuance of the
newly-issued shares to the employees by CMSB. These transactions cannot be viewed as a whole to indicate that the
ESOS expenses incurred by the taxpayers are capital in nature.

¢ Whether or not CMSB only incurred notional or actual costs for the issuance of new shares is irrelevant. The concern
is to establish the motive and objective of the ESOS scheme. The taxpayers have established that the requisite
purpose for incurring the ESOS expenditure is to provide the share options to the employees. The employees will be
motivated to work harder to achieve better work performance, which contributed towards the growth of the
taxpayers’ businesses in generating income and revenue. Thus, the ESOS expenditure was wholly and exclusively
incurred by the taxpayers in the production of income and hence deductible under Section 33(1) of the ITA.

e Regarding the SCIT’s decision that the evidence presented by the taxpayers was insufficient to prove that the ESOS
was intended for promoting business and earning profits was erroneous, there were overwhelming evidence proving
otherwise, not only through the taxpayers’ submissions but also from the DGIR’s own witnesses.

e Inreading Paragraph 10 of the PR No. 11/2012, it’s clear that Paragraph 10 only applies to costs or expenses related
to the issuance of newly-issued shares. In the present appeal, the expenses incurred by the taxpayers pertain to the
fair value of the share options granted to eligible employees, and does not relate to the fair value of the newly-issued
shares. Therefore, the public ruling does not apply to the facts of this appeal. Furthermore, the public ruling merely
provides guidance for the public and officers of the HASIL and is not binding on the court.

[Details of the above tax case at the SCIT level are not available as of date of publication. It was stated in the HC’s decision
statement that the DGIR has appealed to the COA against its decision.]

Back to top

8. Nishimatsu Construction Co. Ltd (Malaysia Branch) v DGIR (HC)

The HASIL has recently uploaded a case report, “Nishimatsu Construction Co. Ltd (Malaysia Branch) v DGIR (HC)” on its
website.

Facts:

The taxpayer and three companies formed an unincorporated joint venture (JV) to carry out the Pahang-Selangor Raw
Water Transfer Project (JV Agreement). The taxpayer’s financial year end and basis period for a YA is from 1 April to 31
March. The JV's financial year end and the basis period for a YA is from 1 January to 31 December. The taxpayer declared
its partnership income from the JV for the months of April to December for YAs 2013 to 2016 in its tax returns. Thereafter
it submitted revised tax returns to declare its divisible income for January, February and March for YAs 2013 to 2016. The
DGIR issued the notices of additional assessment for YAs 2013 to 2016 with penalties under Section 113(2) of the ITA to
tax the taxpayer’s income in full. The taxpayer appealed by way of Form Q against the notices of additional assessment.
The SCIT dismissed the appeal, and the taxpayer filed an appeal to the HC.


https://www.hasil.gov.my/media/kgvf0l21/20240906-revenews-nishimatsu-construction-co-ltd.pdf
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Taxpayer’s argument:

The taxpayer contended that the partnership income from the JV (for the period of 1 January to 31 March for YAs 2013 to
2016) cannot be determined until the end of the JV accounting period, which constitutes the JV’s basis periods for the
relevant YAs which are different from the taxpayer’s basis period. Thus, it was not possible to conclusively determine the
divisible income of the taxpayer from the JV for the months of January to March of the relevant YAs within the prescribed
time. It was further argued that Sections 55(3), 55(4), and 77A of the ITA do not allow the taxpayer to recognise its
divisible income from the JV on an estimation basis and / or based on the unaudited management account. The taxpayer
has referred extensively to Section 55 of the ITA where it is a mandatory requirement that the JV’s divisible income can
only be ascertained after making the allowable tax deductions incurred during the relevant basis periods. This income is
subsequently treated as having accrued evenly over the basis period and then divided among the JV’s partners. Therefore,
the relevant provisions of the ITA should be construed strictly, and any ambiguity arising from these provisions should be
interpreted in favour of the taxpayer.

The taxpayer further argued that the DGIR can only impose a penalty under Section 113(2) of the ITA after giving due
consideration to all relevant facts and circumstances, and arriving at a decision that such facts and circumstances warrant
the imposition of a penalty. Hence, the SCIT had erred in law in upholding the penalties without giving due consideration
to the surrounding circumstances.

DGIR’s argument:

The DGIR submits that the taxpayer’s income derived from the JV’s partnership should be brought to tax in full, based on
the taxpayer’s basis period notwithstanding to the JV’s basis period. Section 21A of the ITA clearly states that the basis
year for a YA shall constitute the basis period for that YA. Further, the taxpayer is a company where its declaration of
income earned for each of YA is subject to Section 77A of the ITA. Unlike Section 77A of the ITA (which requires a company
to furnish a tax return based on its audited account), a partnership is not required under Section 86 of the ITA to furnish
tax return based on an audited account.

The taxpayer had failed and / or deliberately refused to declare the partnership income from the JV for the period of 1
January to 31 March in the tax returns for YAs 2013 to 2016, even though it is undisputed that the taxpayer had earned
partnership income from the JV for a complete basis period from 1 April to 31 March for the YAs 2013 to 2016. The DGIR
also argued that pursuant to the JV Agreement, the accounts for the JV are kept accurately and can be examined by the
parties under the JV including the taxpayer. The taxpayer could request for details of the account on a monthly basis
particularly for the purpose of tax declaration. Under the ITA, the taxpayer is obliged to declare its chargeable income or
full income earned from each source of income for the basis period in that year. The imposition of penalties under Section
113(2) of the ITA by the DGIR are just and correct.

Issue:

Whether the penalty imposed by the DGIR on the understatement of partnership income is just and correct.

Decision:

The HC dismissed the taxpayer’s appeal with cost of RM5,000.

[Details of the above tax case at the SCIT and HC levels are not available as of date of publication.]

Back to top

We invite you to explore other tax-related information at:
http://www?2.deloitte.com/my/en/services/tax.html
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Tax Team — Contact Us

Service lines / Names

Business Tax Compliance

& Advisory

Sim Kwang Gek
Tan Hooi Beng

Choy Mei Won
Suzanna Kavita
Hoe Chiu Fang

Designation

Managing Director
Deputy Managing
Director
Executive Director
Director
Director

Email

kgsim@deloitte.com
hooitan@deloitte.com

mwchoy@deloitte.com
sukavita@deloitte.com
choe@deloitte.com

Telephone

+603 7610 8849
+603 7610 8843

+603 7610 8842
+603 7610 8437
+603 7610 8997

Business Process
Solutions

Julie Tan

Eugene Chow Jan Liang

Shareena Martin

Executive Director
Executive Director
Director

jultan@deloitte.com
euchow@deloitte.com
sbmartin@deloitte.com

+603 7610 8847
+603 9764 8423
+603 7610 8925

Capital Allowances Study

Chee Pej Pei

Executive Director

pechee@deloitte.com

+603 7610 8862

Deloitte Private

Chee Pej Pei
Kei Ooi
Patricia Lau

Executive Director
Director
Director

pechee@deloitte.com
soooi@deloitte.com
palau@deloitte.com

+603 7610 8862
+603 7610 8395
+6012 5223780

Global Employer Services

Ang Weina

Chee Ying Cheng
Michelle Lai

Tan Keat Meng
Janice Lim Yee Phing

Executive Director
Executive Director
Director
Director
Director

angweina@deloitte.com
yvichee@deloitte.com
michlai@deloitte.com

keatmeng@deloitte.com

janilim@deloitte.com

+603 7610 8841
+603 7610 8827
+603 7610 8846
+603 7610 8767
+603 7610 8129

Global Investment and
Innovation Incentives
(Gi3)

Ng Lan Kheng
Tham Lih Jiun
Renee Ho
Jason Tey

Executive Director

Executive Director
Director
Director

lkng@deloitte.com
litham@deloitte.com
sueho@deloitte.com

jatey@deloitte.com

+604 218 9268
+603 7610 8875
+603 7610 8996
+603 7610 7547
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Indirect Tax

Tan Eng Yew

Senthuran Elalingam
Chandran TS Ramasamy
Larry James Sta Maria
Nicholas Lee Pak Wei
Chin Choon Siong

Executive Director
Executive Director

Director
Director
Director
Director

etan@deloitte.com
selalingam@deloitte.com
ctsramasamy@deloitte.com

Istamaria@deloitte.com
nichlee@deloitte.com
cschin@deloitte.com

+603 7610 8870
+603 7610 8879
+603 7610 8873
+603 7610 8636
+603 7610 8361
+603 7610 8487

International Tax &
Value Chain Alignment

Tan Hooi Beng
Kelvin Yee Rung Hua

Tan Chia Woon
Eunice Hoo

Deputy Managing
Director

Executive Director

Director
Director

hooitan@deloitte.com

keyee@deloitte.com
chiatan@deloitte.com
ehoo@deloitte.com

+603 7610 8843

+603 7610 8621
+603 7610 8791
+603 7610 8169

Mergers & Acquisitions

Sim Kwang Gek
Chong Yen Hau
Choy Mei Teng

Managing Director

Director
Director

kgsim@deloitte.com
vechong@deloitte.com
mtchoy@deloitte.com

+603 7610 8849
+603 7610 8385
+603 7610 8150

Tax Audit & Investigation

Mohd Fariz Mohd Faruk
Wong Yu Sann

Executive Director

Director

mmohdfaruk@deloitte.com

yuwong@deloitte.com

+603 7610 8153
+603 7610 8176

Tax Technology
Consulting

Senthuran Elalingam

Executive Director

selalingam@deloitte.com

+603 7610 8879

Transfer Pricing

Subhabrata Dasgupta
Philip Yeoh

Gagan Deep Nagpal
Vrushang Sheth
Tan Wei Chuan
Anil Kumar Gupta
Shilpa Srichand
Himanshu Bakshi
Thomas Chan
Deeip Mahesh
Jaisingaani

Rohit Sharma

Executive Director
Executive Director
Executive Director
Executive Director
Executive Director

Director
Director
Director
Director
Director

Director

sudasgupta@deloitte.com
phyeoh@deloitte.com
gnagpal@deloitte.com
vsheth@deloitte.com
wctan@deloitte.com
anilkgupta@deloitte.com
ssrichand@deloitte.com
hibakshi@deloitte.com
thchan@deloitte.com
djaisingaani@deloitte.com

rsharma5@deloitte.com

+603 7610 8376
+603 7610 7375
+603 7610 8876
+603 7610 8534

+604 218 9888
+603 7610 8224
+603 7664 4358
+603 7664 4497
+603 7610 8141
+603 7610 8396

+603 7610 7966
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Sectors / Names
Automotive

Choy Mei Won

Designation

Executive Director

Email

mwchoy@deloitte.com

Telephone

+603 7610 8842

Consumer Products

Sim Kwang Gek

Managing Director

kgsim@deloitte.com

+603 7610 8849

Financial Services

Toh Hong Peir
Mohd Fariz Mohd Faruk
Owen Wong

Executive Director
Executive Director
Director

htoh@deloitte.com

mmohdfaruk@deloitte.com

owewong@deloitte.com

+603 7610 8808
+603 7610 8153
+603 7610 8336

Energy, Resources &
Industrials

Toh Hong Peir

Executive Director

htoh@deloitte.com

+603 7610 8808

Lum Pei Ting Director peilum@deloitte.com +603 7610 7603
Real Estate

Tham Lih Jiun Executive Director litham @deloitte.com +603 7610 8875
Gan Sin Reei Director sregan@deloitte.com +603 7610 8166

Telecommunications

Thin Siew Chi

Executive Director

sthin@deloitte.com

+603 7610 8878
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Other Specialist Groups

/ Names Designation Email Telephone
Chinese Services Group

Tham Lih Jiun Executive Director litham @deloitte.com +603 7610 8875
Japanese Services Group

Eugene Chow Jan Liang Executive Director euchow@deloitte.com +603 9764 8423
Korean Services Group

Chee Pei Pei Executive Director pechee@deloitte.com +603 7610 8862
Branches / Names Designation Email Telephone
Penang

Ng Lan Kheng Executive Director Ikng@deloitte.com +604 218 9268
Tan Wei Chuan Executive Director wctan@deloitte.com +604 218 9888
Au Yeong Pui Nee Director pnauyeong@deloitte.com  +604 218 9888
Monica Liew Director monicaliew@deloitte.com  +604 218 9888
Lee Kok Jiunn Director kolee@deloitte.com +604 294 5785
Jo Ann Tan Director litan@deloitte.com +604 294 5505
Lim Sau Chuin Director saulim@deloitte.com +604 294 5699
Ashish Kedia Director akedia@deloitte.com +604 294 5551
Johor Bahru

Thean Szu Ping Executive Director spthean@deloitte.com +607 268 0988
Caslin Ng Yuet Foong Director caslinng@deloitte.com +607 268 0850

Catherine Kok Nyet Yean Director nykok@deloitte.com +607 268 0882
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Julie Tan Eugene Chow
Jan Liang

Sim Kwang Gek Tan Hooi Beng

Ang Weina Ng Lan Kheng Tham Lih Jiun

Kelvin Yee Mohd Fariz Mohd Subhabrata
Rung Hua Faruk Dasgupta

ot

Philip Yeoh Gagan Deep Nagpal Vrushang Sheth Tan Wei Chuan Toh Hong Peir

Thin Siew Chi Thean Szu Ping Suzanna Kavita Hoe Chiu Fang

=3

AN

Kei Ooi Patricia Lau Michelle Lai Tan Keat Meng Janice Lim Yee
Phing
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