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Important deadlines:

Task Deadline
31July 2022 | 1 August 2022
1. 2023 tax estimates for companies with August year-end v

2. 6™ month revision of tax estimates for companies with January year-end _

3. 9'" month revision of tax estimates for companies with October year-end

'}
4. Statutory filing of 2021 tax returns for companies with December year-end _

5. Maintenance of transfer pricing documentation for companies with December
year-end

v
6. 2022 CbCR notification for applicable entities with July year-end _



https://www2.deloitte.com/my/en.html
http://www.hasil.gov.my/
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1. Operational Guidelines 1/2022: Application for Tax Clearance Letter for Company, Limited

Liability Partnership and Labuan Entity (Updated)

The Inland Revenue Board of Malaysia (IRBM) has recently issued an updated Operational Guidelines on Application for

Tax Clearance Letter (TCL) for Company, Limited Liability Partnership (LLP) and Labuan Entity (GPHDN 1/2022) dated 24

May 2022 (available in Bahasa Malaysia only). It supersedes the previously issued Guidelines (GPHDN 3/2021) dated 30

June 2021.

The significant changes are outlined below:

e A company which winds up through a court order does not need to include the “Orders of release or dissolution”
under Section 491 of the Companies Act 2016 (the Order) when submitting the required documents for the
application of the TCL. Such company will only be required to submit the Order to the IRBM for the purpose of closing
its tax file once the TCL has been issued.

e The IRBM also requires a limited liability partnership (LLP) which winds up through a court order to submit the
receiving or winding up order together with other required documents when applying for the TCL.

e For the purpose of closing the income tax file after the TCL has been issued, a strike off/dormant company is required
to submit a Notice under Section 550 of the Companies Act 2016 to the IRBM.

e There are revised forms and list of supporting documents required for the purpose of TCL application by each
category of taxpayer:

Category of taxpayer Guidelines
Company - Appendix 1A for Form CP7(C)

- Appendix A for supporting documents
Defunct company - Appendix 1D for Form CP7

- Appendix A for supporting documents
LLP - Appendix 1B for Form CP7(PT)

- Appendix B for supporting documents
Labuan Entity - Appendix 1C for Form CP7(LE)

- Appendix C for supporting documents

Please refer to the updated Guidelines (GPHDN 1/2022) for full details.

Back to top
2. Income Tax (Deduction for Investment in a BioNexus Status Company) (Amendment) Rules

2022 [P.U.(A) 212/2022]

P.U.(A) 212/2022 (the Amendment Rules) which was gazetted on 22 June 2022 extends the tax incentive for the
investment made in a BioNexus status company as provided under the Income Tax (Deduction for Investment in a
Bionexus Status Company) Rules 2016 [P.U.(A) 306/2016] by another two years.

Subrule 3(1) of P.U.(A) 306/2016 allows a qualifying person to claim a deduction in the basis period for a year of
assessment in arriving at the adjusted income from its business of an amount equivalent to the actual value of investment
made by the qualifying person in a BioNexus status company approved by the Minister of Finance (MOF) between the
period of 1 January 2016 and 31 December 2020 (both dates inclusive), provided that the application for an approval to
invest in a BioNexus status company has been submitted to the MOF through the Malaysia Bioeconomy Corporation Sdn
Bhd on or after 1 January 2016 and such application has been approved by the MOF.


https://phl.hasil.gov.my/pdf/pdfam/GPO_1_2022.pdf
http://phl.hasil.gov.my/pdf/pdfam/GPO_3_2021.pdf
https://phl.hasil.gov.my/pdf/pdfam/GPO_1_2022.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1735327/PUA212.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/pua_20161208_P.U.(A)306.pdf
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The deduction for the investment as mentioned above and the application period for an approval to make investment
under P.U.(A) 306/2016 is now extended from 1 January 2021 to 31 December 2022 (both dates inclusive).

Please refer to the Amendment Rules and P.U.(A) 306/2016 for more details.

Back to top
3. Revocation or temporary release of Stoppage Order

The IRBM has recently made an announcement via an e-Newsletter on the revocation and the temporary release of the
Stoppage Order.

The salient points are as follow:

e A Stoppage Order is a travel ban that is enforced on individuals or company directors who fail to settle their
outstanding tax liabilities in respect of income tax, real property gains tax (RPGT) or corporate tax. As provided under
Section 104 of the Income Tax Act 1967 (ITA) and Section 22 of the Real Properties Gains Tax Act, 1976 (RPGTA), the
IRBM will issue a Certificate specifying the details of the tax arrears to any Commissioner of Police or Director of
Immigration with a request to prevent the taxpayer from leaving the country. The Certificate will also be issued
directly to the taxpayer and the Stoppage Order will not be invalidated even if the taxpayer does not receive the
Certificate.

e Taxpayers who wish to travel abroad may apply to the IRBM for a revocation of the Stoppage Order by settling their
outstanding tax liabilities in full. In the event where a taxpayer is unable to settle his outstanding tax liabilities in full,
he may apply for a temporary release to travel abroad subject to fulfilling the following conditions:

i He ensures that he has settled at least 50% of his outstanding tax liabilities;
ii. He or his representative has contacted the IRBM’s branch which handled his file at least 7 days prior to his
travel period; and
iii. He ensures that the application letter submitted includes his travelling details such as place, purpose, and
duration of his visit.

e Upon fulfilling all conditions specified, the IRBM will issue a temporary release letter to taxpayers informing the
period in which taxpayers are allowed to travel abroad.

e Taxpayers are also advised to check the status of the Stoppage Order at https://sspi.imi.gov.my/sspi/ and contact the
IRBM if taxpayers are barred from leaving the country.

Please refer to Item 5 of the e-Newsletter for full details.

Back to top

4. Labuan Companies (Amendment) Act 2022, Labuan Financial Services and Securities
(Amendment) Act 2022 and Labuan Islamic Financial Services and Securities (Amendment)
Act

The Labuan (Amendment) Bills 2022 (reported in Tax Espresso April 2022) have been gazetted as the following Labuan
(Amendment) Acts on 9 June 2022:

(i) Labuan Companies (Amendment) Act 2022 (available in English and National Language) which came into operation on
10 June 2022;

(i) Labuan Financial Services and Securities (Amendment) Act 2022 (available in English and National Language) which is
deemed to come into operation on 1 January 2019; and

(iii) Labuan Islamic Financial Services and Securities (Amendment) Act 2022 (available in English and National Language)
which is deemed to come into operation on 1 January 2019.

Back to top


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/1735327/PUA212.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/pua_20161208_P.U.(A)306.pdf
https://phl.hasil.gov.my/pdf/pdfam/e_Newsletter_Hasil_Edition_5_2022.pdf
https://sspi.imi.gov.my/sspi/
https://phl.hasil.gov.my/pdf/pdfam/e_Newsletter_Hasil_Edition_5_2022.pdf
https://www2.deloitte.com/content/dam/Deloitte/my/Documents/tax/my-tax-espresso-newsletter-april2022.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputaktap/1733748_BI/Act%20A1653.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputaktap/1733748_BM/Akta%20A1653.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputaktap/1733750_BI/Act%20A1654.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputaktap/1733750_BM/Akta%20A1654.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputaktap/1733751_BI/Act%20A1655.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputaktap/1733751_BM/Akta%20A1655.pdf
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5. Keysight Technologies Malaysia Sdn Bhd v Ketua Pengarah Hasil Dalam Negeri (HC)

Malaysia’s High Court (HC) issued a decision on 12 May 2022 regarding whether gains from a transfer of intellectual
property (IP) should be treated as revenue in nature, and therefore subject to tax under Section 4(f) of the ITA (the
decision was published on 20 May 2022). The HC found that the taxpayer (appellant) was negligent, as defined in Section
91(3) of the ITA. Further, there was no outright sale of the IP. Therefore, it was reasonable for the tax authorities
(respondent) to raise the assessment and impose a penalty under Sections 4(f) and 113(2) of the ITA, respectively.
However, it is important to note that this case is currently pending before the Court of Appeal (COA).

Issues:

e Whether the respondent was time-barred under Section 91(1) of the ITA from issuing the Notice of Additional
Assessment for the year of assessment 2008;

o Whether the proceeds from the sale of marketing and manufacturing intangibles by the appellant to its related
company were capital in nature and, therefore, not subject to tax under the ITA or whether they were revenue in
nature and thus subject to tax under the ITA; and

e Whether the penalty imposed by the respondent under Section 113(2) of the ITA was correct.
Decision:

After reading and hearing submissions by both parties, the HC affirmed the decision made by the Special Commissioners
of Income Tax (SCIT) and dismissed the appellant’s appeal. In brief, the HC's reasoning was as follow:

e The time-bar provision in Section 91(1) of the ITA clearly provides that the respondent may only issue an assessment
within five years of the year of assessment. However, Section 91(3) of the ITA provides that the respondent may issue
an assessment after expiration of the five-year period in cases of fraud, willful default, or negligence. The respondent
had proven that the appellant was negligent as the appellant had failed to provide evidence that the transfer of
technical know-how (i.e., the marketing and manufacturing intangibles) to its related company in exchange for
RM821,615,000 was an outright sale. In addition, the appellant had failed to furnish the documents and information
on the valuation of the marketing and manufacturing intangibles as requested by the respondent in a letter dated 6
April 2017. Therefore, the respondent was not time-barred.

e The Manufacturing Services Agreement and the Intellectual Property Transfer Agreement, both dated 1 March 2008,
when read as a whole, did not prove that there was an outright sale of IP rights by the appellant. Only the beneficial
right to the IP rights had been transferred, not the legal beneficial ownership. There was also no evidence that title to
the IP rights had been registered in the related company’s name. However, there was evidence that the IP rights to
the product in the Manufacturing Services Agreement and the Intellectual Property Transfer Agreement were the
same. Therefore, the amount of RM821,615,000 received by the appellant was revenue in nature as the amount was
proven to represent the appellant’s projected future income for the years 2008 through 2015 resulting from the
change of the appellant’s function from a full-fledged manufacturer to a contract manufacturer, as found by the SCIT.

e [tis up tothe discretion of the respondent to impose penalties under Section 113(2) of the ITA after taking into
consideration all relevant facts and circumstances of a case. Justification for imposing the penalty in the case at hand
was not based on technical adjustments or differences in interpretation but rather on whether the tax treatment
adopted by the appellant was wrong and would result in a lower tax payment. The penalty under Section 113(2) of
the ITA was correct as it was imposed on the amount of tax undercharged as a result of the appellant submitting
incorrect returns or giving incorrect information, which affected its own chargeability.

Back to top
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6.

Ketua Pengarah Hasil Dalam Negeri v Taman Equine (M) Sdn Bhd (COA)

On 17 June 2022, the IRBM uploaded the above tax case on its website. This was an appeal filed by the IRBM against the
decision of the HC.

Issues:
Whether the decision of the HC was correct in law and facts in deciding that:

e The expenditure incurred by the taxpayer consisting of 10% refund for the release of Bumiputera quota and 5%
penalty for violating the terms of the quota is deductible under Section 33(1) of the ITA; and

e No penalties are to be imposed on the taxpayer under Section 113(2) of the ITA at the rate of 25% on the additional
assessments raised for the years of assessment 2011, 2012, and 2013.

Decision:

The COA unanimously held that the expenditure incurred by the taxpayer (i.e. payment made to the State Government for
the release of Bumiputera quota) is not deductible under Section 33(1) of the ITA. The COA overturned the HC's decision
on all issues and restored the decision of the SCIT.

[Note: The SCIT dismissed the taxpayer’s appeal and ruled that the payments made to the State Government were penalty
for the release of Bumiputera quota and not deductible under Section 33(1) of the ITA. As at the date of this publication,
the details of the SCIT’s decision are not available yet.]

Back to top

7.

Idaman Harmoni Sdn Bhd v Ketua Pengarah Hasil Dalam Negeri (HC)

In the appeal to the SCIT by the taxpayer, the SCIT’s view was that Section 91(3) of the ITA was applicable since the
taxpayer had committed wilful default. The findings of the SCIT are as follow:

e Based on the terms of the Development Agreement (DA) and the consideration received by the taxpayer, the SCIT
found that a trade exists.

e Both Gombak Land Sdn Bhd (Gombak Land) and Mega First Corporation Berhad (MFCB) are in the business of
property development, so had Gombak Land or MFCB transacted the deal in respect of the said lands, the transaction

would have been subjected to tax under the ITA.

e The purchase and disposal of the said lands were pre-planned to happen within the exemption period granted under
the Real Property Gains Tax (Exemption) (No. 2) Order 2003.

e The taxpayer filed RPGT return (CKHT 1 Form) to avoid paying tax on profits which would have been reported under
the ITA.

The taxpayer appealed to the HC against the decision of the SCIT.

Issue:

Whether the Director General of Inland Revenue (DGIR) can apply Section 91(3) of the ITA to raise the Notices of
Assessment which were issued beyond the limitation period.
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Decision:

The taxpayer’s appeal was allowed. The HC overturned the SCIT’s decision based on the following grounds of judgement:

e The DGIR alleged that wilful default exists since it was always the intention of the taxpayer, acting in concert with
MFCB and Gombak Land, to dispose of the said lands for profit. Since Gombak Land and MFCB are developers, the
logical extension is that the taxpayer must also be a property developer and could not have acquired the said lands
for the purpose of investment. This assumption cannot be accepted as these companies are distinct and separate
from each other.

e  Section 91(3) of the ITA provides that where it appears to the DGIR that any form of fraud or wilful default has been
committed in connection to tax, he may make an assessment for the purpose of making good any loss of tax
attributable to the fraud, wilful default or negligence in question. To invoke Section 91(3) of the ITA, the burden lies
on the DGIR to prove wilful default or negligence.

e  For wilful default, the DGIR must prove that the taxpayer had failed to exercise care in completing his return of
income, in this case, the CKHT 1 Form or the taxpayer was recklessly careless in the sense of not caring if his act or
omission was a breach of his duty.

e Asto negligence, the DGIR must prove that the taxpayer failed to exercise the degree of care that someone of
ordinary prudence would have exercised in the same circumstances.

e Since the DGIR could not prove that there was any failure to give other information required by the CKHT 1 Form, the
taxpayer could not be said to be negligent.

e  The taxpayer could not be in wilful default or negligence simply because the joint venture that arose from the DA did
not attract RPGT on the ground that it fell within the exemption period. The DGIR can rule that the taxpayer was not
entitled to the RPGT exemption and raised assessment. However, there was no evidence of the DGIR challenging the
CKHT 1 Form. Thus, the argument that the taxpayer had committed wilful default or negligence within the meaning of
Section 91(3) of the ITA was not supported.

e Inview of the Notices of Assessment being time-barred, no findings were made on other issues of the case.

Back to top

We invite you to explore other tax-related information at:
http://www?2.deloitte.com/my/en/services/tax.html
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Tax Team - Contact Us

Service lines / Names Designation E-mail Telephone

Business Tax Compliance

& Advisory

Sim Kwang Gek Managing Director kgsim@deloitte.com +603 7610 8849

Tan Hooi Beng Deputy Managing hooitan@deloitte.com +603 7610 8843
Director

Choy Mei Won Executive Director mwchoy@deloitte.com +603 7610 8842

Suzanna Kavita Director sukavita@deloitte.com +603 7610 8437

Business Process

Solutions

Julie Tan Executive Director jultan@deloitte.com +603 7610 8847
Eugene Chow Jan Liang Executive Director euchow@deloitte.com +605 254 0288
Shareena Martin Director sbmartin@deloitte.com +603 7610 8925

Capital Allowances Study

Chia Swee How Executive Director swchia@deloitte.com +603 7610 7371
Sumaisarah Abdul Sukor Associate Director  sabdulsukor@deloitte.com +603 7610 8331

Deloitte Private

Chee Pej Pei Executive Director pechee@deloitte.com +603 7610 8862
Chan Ee Lin Director eelchan@deloitte.com +604 218 9888
Kei Ooi Director soooi@deloitte.com +603 7610 8395

Global Employer Services

Ang Weina Executive Director angweina@deloitte.com +603 7610 8841
Chee Ying Cheng Executive Director yichee@deloitte.com +603 7610 8827
Michelle Lai Director michlai@deloitte.com +603 7610 8846
Tan Keat Meng Director keatmeng@deloitte.com +603 7610 8767

Government Grants &

Incentives

Tham Lih Jiun Executive Director litham@deloitte.com +603 7610 8875
Thin Siew Chi Executive Director sthin@deloitte.com +603 7610 8878
Indirect Tax

Tan Eng Yew Executive Director etan@deloitte.com +603 7610 8870
Senthuran Elalingam Executive Director selalingam@deloitte.com  +603 7610 8879
Chandran TS Ramasamy Director ctsramasamy@deloitte.com +603 7610 8873

Larry James Sta Maria Director Istamaria@deloitte.com +603 7610 8636
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Wong Poh Geng
Nicholas Lee Pak Wei

Director
Director

powong@deloitte.com
nichlee@deloitte.com

+603 7610 8834
+603 7610 8361

International Tax &
Value Chain Alignment

Tan Hooi Beng

Kelvin Yee Rung Hua

Deputy Managing
Director
Director

hooitan@deloitte.com
keyee @deloitte.com

+603 7610 8843
+603 7610 8621

Mergers & Acquisitions

Sim Kwang Gek

Managing Director

kgsim@deloitte.com

+603 7610 8849

Tax Audit & Investigation

Chow Kuo Seng
Mohd Fariz Mohd Faruk
Wong Yu Sann

Executive Director
Executive Director
Director

kuchow@deloitte.com

mmohdfaruk@deloitte.com

yuwong@deloitte.com

+603 7610 8836
+603 7610 8153
+603 7610 8176

Tax Technology
Consulting

Senthuran Elalingam
Cheong Mun Loong
Kelvin Kok

Executive Director
Director
Director

selalingam @deloitte.com

mucheong@deloitte.com

kekok@deloitte.com

+603 7610 8879
+603 7610 7652
+603 7610 8157

Transfer Pricing

Subhabrata Dasgupta

Executive Director

sudasgupta@deloitte.com

+603 7610 8376

Philip Yeoh Executive Director phyeoh@deloitte.com +603 7610 7375
Gagan Deep Nagpal Executive Director gnagpal@deloitte.com +603 7610 8876
Vrushang Sheth Executive Director vsheth@deloitte.com +603 7610 8534
Tan Wei Chuan Executive Director wctan@deloitte.com +604 218 9888
Justine Fan Director jufan@deloitte.com +603 7610 8182
Anil Kumar Gupta Director anilkgupta@deloitte.com +603 7610 8224
Sectors / Names Designation E-mail Telephone

Automotive

Choy Mei Won

Executive Director

mwchoy@deloitte.com

+603 7610 8842

Consumer Products

Sim Kwang Gek

Managing Director

kgsim@deloitte.com

+603 7610 8849
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Financial Services

Mark Chan
Mohd Fariz Mohd Faruk

Executive Director
Executive Director

marchan@deloitte.com
mmohdfaruk@deloitte.com

+603 7610 8966
+603 7610 8153

Oil & Gas

Toh Hong Peir
Kelvin Kok

Executive Director
Director

htoh@deloitte.com
kekok@deloitte.com

+603 7610 8808
+603 7610 8157

Real Estate

Chia Swee How
Tham Lih Jiun
Gan Sin Reei

Executive Director
Executive Director
Director

swchia@deloitte.com
litham@deloitte.com
sregan@deloitte.com

+603 7610 7371
+603 7610 8875
+603 7610 8166

Telecommunications

Thin Siew Chi

Executive Director

sthin@deloitte.com

+603 7610 8878

Other Specialist Groups
/ Names

Designation

Telephone

Chinese Services Group

Tham Lih Jiun

Executive Director

litham@deloitte.com

+603 7610 8875

Japanese Services Group

Mark Chan

Executive Director

marchan@deloitte.com

+603 7610 8966

Korean Services Group

Chee Pej Pei

Executive Director

pechee@deloitte.com

+603 7610 8862

Branches / Names
Penang

Ng Lan Kheng
Tan Wei Chuan
Au Yeong Pui Nee
Monica Liew

Designation

Executive Director
Executive Director
Director
Director

E-mail

lkng@deloitte.com
wctan@deloitte.com
pnauyeong@deloitte.com
monicaliew@deloitte.com

Telephone

+604 218 9268
+604 218 9888
+604 218 9888
+604 218 9888

Ipoh

Mark Chan
Eugene Chow Jan Liang
Lam Weng Keat

Executive Director
Executive Director
Director

marchan@deloitte.com
euchow@deloitte.com
welam@deloitte.com

+603 7610 8966
+605 254 0288
+605 253 4828
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Patricia Lau

Director

palau@deloitte.com

+605 254 0288

Melaka

Julie Tan

Executive Director

jultan@deloitte.com

+603 7610 8847

Johor Bahru

Thean Szu Ping
Caslin Ng Yuet Foong
Catherine Kok Nyet Yean

Executive Director
Director
Director

spthean@deloitte.com

caslinng@deloitte.com

nvkok@deloitte.com

+607 268 0988
+607 268 0850
+607 268 0882

Kuching

Tham Lih Jiun
Philip Lim Su Sing
Chai Suk Phin

Executive Director
Director
Director

litham@deloitte.com
suslim@deloitte.com
spchai@deloitte.com

+603 7610 8875
+608 246 3311
+608 246 3311

Kota Kinabalu

Chia Swee How
Leong Sing Yee

Executive Director
Assistant Manager

swchia@deloitte.com
sleong@deloitte.com

+603 7610 7371
+608 823 9601

Sim Kwang Gek Tan Hooi Beng

Choy Mei Won Julie Tan

Eugene Chow
Jan Liang

Chia Swee How Chee Pei Pei

Ang Weina

Chee Ying Cheng

Tham Lih Jiun
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