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Important deadlines:

Task Deadline

31 December 1 January 2025
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2026 tax estimates for companies with January year-end v

6'" month revision of tax estimates for companies with June year-end _

9" month revision of tax estimates for companies with March year-end

1

2

3. V

4. 11 month revision of tax estimates for companies with January year-end _
5.

6

Statutory filing of 2024 tax returns for companies with May year-end v

Maintenance of transfer pricing documentation for companies with May v
year-end

7. 2024 CbCR notification for applicable entities with December year-end v
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1. ACA for ICT equipment and customised computer software development cost [P.U.(A)
327/2024 and P.U.(A) 328/2024]

On 30 October 2024, two gazette orders (the Rules) were gazetted to legislate the Budget 2024 proposal of revising the
Initial Allowance (IA) rate to 40% for capital expenditure incurred by companies (*) on the purchase of Information and
Communication Technology (ICT) equipment and customised computer software:

e Income Tax (Capital Allowance) (Development Cost for Customised Computer Software) Rules 2024 [P.U.(A)
327/2024] (the CA Rules); and

e Income tax (Accelerated Capital Allowance) (Information and Communication Technology Equipment) Rules 2024
[P.U.(A) 328/2024] (the ACA Rules).

* The CA Rules and ACA Rules, which are effective from year of assessment (YA) 2024, apply to all resident persons in
Malaysia, and not limited to companies only as announced in Budget 2024.

Background

Prior to YA 2024, Capital Allowance (CA) and Accelerated Capital Allowance (ACA) with an IA and Annual Allowance (AA) of
20% respectively is given on the following qualifying expenditure incurred by a resident person:

(a) Purchase of Information and Communication Technology (ICT) equipment and computer software packages [P.U.(A)
156/2018]; and

(b) Consultation, licensing, and incidental fees related to the development of customised computer software. [P.U.(A)
274/2019].

Salient points of the ACA Rules

With effect from YA 2024, the CA rates and ACA rates applicable on the capital expenditure incurred by a resident person
in Malaysia in relation to the purchase of ICT equipment and customised computer software are summarised in the table

below:

Capital expenditure IA rate IAA rate
Development cost for customised computer software Two-fifth (40%)  |One-fifth (20%)
[P.U.(A) 327/2024]

Purchase of ICT equipment* Two-fifth (40%)  |One-fifth (20%)
[P.U.(A) 328/2024]

*The purchase of any ICT equipment shall include the installation of the information and communication technology
equipment.

In these Rules:

“development cost for customised computer software” means any consultation fee, payment for rights of software
ownership and incidental fee relating to the development of customised computer software; and

“ICT equipment” for the purpose of the Rules are specified in the Schedule of P.U.(A) 328/2024.

Please take note of the non-application rule of the respective Rules which lists the situations where the Rules are not
applicable.

With the gazette of the Rules, both P.U.(A) 156/2018 and P.U.(A) 274/2019 are revoked. Taxpayers who are eligible for the
CA and ACA based on the Rules but have submitted their Income Tax Return Form (ITRF) for the YA 2024 may apply for a
relief in writing to Inland Revenue Board of Malaysia (HASIL) within five years after the end of the year the Rules were
gazetted, i.e., an application for relief shall be made on or before 31 December 2029.

Note: To encourage taxpayers to fully implement e-invoicing, Budget 2025 proposed that the expenses for the purchase of
ICT equipment and the development cost for customised computer software will be given ACA that can be fully claimed
within 2 years (i.e., IA @ 20% and AA @ 40%). It appears that the proposed shorter ACA period of 2 years applied to
purchase of ICT equipment and development cost for customised software incurred for the purpose of implementing e-


https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2460507/PUA%20327%20(2024).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2460507/PUA%20327%20(2024).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2460510/PUA%20328%20(2024).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/pua_20180705_P.U.%20(A)%20156.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/pua_20180705_P.U.%20(A)%20156.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/pua_20191003_PUA274.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/pua_20191003_PUA274.pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2460507/PUA%20327%20(2024).pdf
https://lom.agc.gov.my/ilims/upload/portal/akta/outputp/2460510/PUA%20328%20(2024).pdf
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invoicing only (taxpayers granted concession in e-invoicing implementation should not be eligible). This Budget 2025
proposal is expected to be legislated via separate subsidiary legislation.

Back to top

2. HASIL Technical Guidelines — Application for approval under Paragraph 17(1), Schedule 2 of
the RPGTA

On 11 November 2024, HASIL uploaded the Technical Guidelines — Application for approval under Paragraph 17(1),
Schedule 2, RPGTA, dated 11 November 2024 (Available in Bahasa Malaysia only) on its website. It amends the Technical
Guidelines - Application of approval under Schedule 2, RPGTA, dated 8 January 2015.

These updated guidelines explain the procedure to apply for prior approval under Paragraph 17(1), Schedule 2 of the Real
Property Gains Tax Act 1967 (RGPTA). If prior approval is obtained, no tax will be imposed on the disposer or the liquidator
as the assets transferred between companies in the same group are treated as a disposal in a no gain or no loss situation.
The transfer of assets between companies in the same group that are eligible for approval under Paragraph 17(1) are:

e 17(1)(a) - An asset is transferred between companies in the same group to bring about greater efficiency in operation
for a consideration consisting of shares in the company or substantially of shares in the company and the balance of a
money payment.

e 17(1)(b) - An asset is transferred for any consideration between companies in any scheme of reorganisation,
reconstruction, or amalgamation.

e 17(1)(c) - An asset is distributed by a liquidator of a company and the liquidation of the company was made under a
scheme of reorganisation, reconstruction, or amalgamation.

The general criteria for obtaining approval under Paragraph 17(1), Schedule 2 of the RPGTA are as follows:

e The disposer or liquidator must apply to obtain approval from the Director General of the Inland Revenue Board
(DGIR) before the disposal of the asset.

e  “Dispose” means sell, convey, transfer, assign, settle or alienate whether by agreement or by force of law.

e The transferee must be a resident company and incorporated in Malaysia.

Below are the key changes noted in the Technical Guidelines dated 11 November 2024:

1) Paragraph 5.3 of the technical guideline dated 8 January 2015, “the consideration for the disposal may consist of cash
or shares or both” has been removed from the criteria for obtaining approval under Paragraph 17(1)(b) of Schedule 2.
[In our view, this may be due to the realignment with the words used in the RPGTA. Whilst consideration is a crucial
element for an application for approval under Paragraph 17(1)(b) of Schedule 2, the law does not require the
consideration to be in cash or shares or both.]

2) The DGIR has the right to withdraw the approval granted within three years after the approval is granted in the
following circumstances:
i.  The transfer was made wholly or partly for some purpose other than the purpose mentioned under Paragraph
17(1);
ii. Forapproval under Paragraph 17(1)(a), the transferee company ceases to be in the same group of companies as
the transferor company; or
iii. The transferee company ceases to be resident in Malaysia.

The DGIR has inserted two scenarios in Paragraph 8 of the updated guidelines where the transfer of asset does not
meet the purpose mentioned under Paragraph 17(1):

a) Transfer of ownership of assets for the purpose of obtaining loan facilities, financing, or maintaining the
credibility of the transferee company.

b) Transfer of ownership of assets for the purpose of fulfilling certain conditions required for the maintenance of
incentive status.

Please refer to Technical Guidelines — Application for approval under Paragraph 17(1), Schedule 2, RPGTA, dated 11
November 2024 for full details.



https://www.hasil.gov.my/media/oquni0ax/20241111-gpckht-permohonan-para-17.pdf
https://www.hasil.gov.my/media/oquni0ax/20241111-gpckht-permohonan-para-17.pdf
https://phl.hasil.gov.my/pdf/pdfam/GarisPanduanCKHT17_1_bm.pdf
https://phl.hasil.gov.my/pdf/pdfam/GarisPanduanCKHT17_1_bm.pdf
https://www.hasil.gov.my/media/oquni0ax/20241111-gpckht-permohonan-para-17.pdf
https://www.hasil.gov.my/media/oquni0ax/20241111-gpckht-permohonan-para-17.pdf
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3. HASIL - Frequently Asked Questions (FAQs) on matters pertaining to Transfer Pricing 2.0
dated 18 October 2024

HASIL has issued the Frequently Asked Questions (FAQs) on matters pertaining to Transfer Pricing (TP) 2.0 dated 18
October 2024 on its website.

The FAQ is based on questions raised by participants at the Multinational Tax Conference 2024 on 6 June 2024. The FAQ
covers arm’s-length principle and range, re-characterisation of transactions, TP methodologies, and TP documentation,
pass-through costs, comparability analysis, benchmarking analysis, and penalty under Section 113B of the Income Tax Act
1967 (ITA).

Back to top
4. D Pristine Medini Sdn Bhd v DGIR (HC)

HASIL has recently uploaded a case report, “D Pristine Medini Sdn Bhd v DGIR (HC)” on its website.

Facts:

This was a leave application for judicial review pursuant to Order 53 of the Rules of Court 2012 by the taxpayer to quash
the decision of DGIR in the form of Notices of Additional Assessment for the YA 2015 to YA 2019 all dated 30 April 2021
amounting to RM985,935.94.

The taxpayer was a property developer for a development project in Johor. The development project started in 2013 and
completed in 2018. The taxpayer was granted a tax exemption under Section 127(3)(b) of the ITA and the Income Tax
(Exemption Order) (No. 19) Order [P.U.(A) 417/2007] under the Incentive and Support Package.

During the course of its business, a number of purchasers failed to pay the full price of the condominium units and/or
failed to fulfil the terms in the Sales and Purchase Agreement (SPA) resulting in the forfeiture of the purchasers’ deposits
by the taxpayer. On 4 November 2020, the DGIR issued an audit finding against the taxpayer and took the position that
the “forfeited deposit received from purchasers”, “unit cancellation fees” and “late payment charges” received by the
taxpayer were incidental income and did not fall within the scope of the Exemption Order. In response to a letter from the
taxpayer, the DGIR maintained its decision through letters dated 9 March 2021 and 30 March 2021 and issued the Notices
of Additional Assessment for the YA 2015 to YA 2019 on 30 April 2021. The taxpayer then filed the application for judicial

review against the Notices of Additional Assessment.
Taxpayer’s argument:

In a letter dated 16 November 2020, the taxpayer explained that the properties were sold in the course of trading in land
and any profit from the sales would be considered as business income. Thus, the forfeited deposits and unit cancellation
fees were the business income of the taxpayer as a property developer under Section 4(a) of the ITA and were clearly
exempted under the exemption order [P.U.(A) 417/2007).

DGIR’s argument:

The DGIR argued that the issues of eligibility for exemption and determination of whether deposits forfeited, unit
cancellation fees and late payment charges were exempted from tax involved determination of facts which should be
ventilated before the Special Commissioners of Income Tax (SCIT) through documentary evidence. Witnesses should be
called to testify and verify the accounts and documents and prove the facts therein. The Notices of Additional Assessment
and the DGIR’s audit finding letter dated 4 November 2020 were issued in accordance with the ITA and were not tainted
by illegality, irrationality, and procedural impropriety. There were no issues of estoppel and legitimate expectation as the
DGIR was carrying out its duties under the law and had acted pursuant to the additional information found during audit.
For the stay application, the taxpayer did not prove the existence of special circumstances to warrant for a stay.


https://www.hasil.gov.my/media/vvlmvawy/faq_tp.pdf
https://www.hasil.gov.my/media/vvlmvawy/faq_tp.pdf
https://www.hasil.gov.my/en/
https://www.hasil.gov.my/media/kq3l2nsj/20240606-kenyataan-media-hasil-seminar-percukaian-multinasional-2024.pdf
https://www.hasil.gov.my/media/e5flqdgu/20241017-revenews-d-pristine-medini.pdf
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Issue:

Whether the taxpayer had an arguable case for the judicial review application and can bypass the alternative remedy of
appeal to the SCIT under Section 99 of the ITA.

Decision:

The High Court (HC) ruled that the taxpayer failed to prove the existence of exceptional circumstances and dismissed the
taxpayer’s leave application for judicial review with cost of RM5,000. Dispute on an assessment involved mixed issues of
facts and law and the main issue on determination of source of income should be ventilated before the SCIT. The taxpayer
should pursue the domestic remedy provided under Section 99 of the ITA. Interim stay was granted pending the disposal

of formal application for stay by the taxpayer provided that the application was to be filed within one month from the
date of the decision.

Back to top

5. Speed Modulation Sdn Bhd v DGIR (HC)

HASIL has recently uploaded a case report, “Speed Modulation Sdn Bhd v DGIR (HC)” on its website.

Facts:

The taxpayer was incorporated on 2 August 2007 and its principal activity was property investment. The crux of the judicial
review application revolved around the question of facts where it was not satisfied with the assessment raised for the YA
2021 vide the Notice of Assessment and Notice of Additional Assessment dated 23 July 2021 under the RPGTA (RPGT
Assessments).

Taxpayer’s argument:

The taxpayer contested that the market value assessed by Jabatan Penilaian dan Perkhidmatan Harta (JPPH) was
incorrect. The taxpayer contended that the market value assessed by their private valuer, Jones Lang Wootton (Private
Valuer) through a valuation report dated 30 June 2020 was correct for properties HM/817 PN 81550, HM/46266 PN
89597, HM/818 PN 81551 and HM/46267 PN 89598 (Subject Properties).

The taxpayer submitted that the decision of the DGIR was wrong and ought at the time to be quashed since the DGIR had
failed to furnish a copy of the JPPH valuation to the taxpayer when the decision was made. The taxpayer argued that the
DGIR, as a public authority, had a duty to give reasons to substantiate its decision. The JPPH’s valuation report which were
produced subsequently (particularly after this application has been filed) may be construed as an afterthought and cannot
be considered. The DGIR also failed to specify the provision upon which it was relying on when substituting the market
value of the Subject Properties adopted by the taxpayer with its own.

DGIR’s argument:

The DGIR submitted that where the alternative/statutory remedy of appeal was available, judicial review application may
only be allowed in very exceptional circumstances where any appeal against an assessment must be determined by the
SCIT in accordance with Section 18 of the RPGTA. Section 15 of the RPGTA regulates the assessment/additional
assessment. The DGIR had not breached any principle of natural justice as there was no statutory provisions that obligated
the DGIR to inform the taxpayer, to give reasons and explanation. Further, there was no statutory provision that required
the DGIR to provide a copy of the JPPH valuation report to the taxpayer and to make the taxpayer privy to the
communication between the DGIR and JPPH. The onus lied on the taxpayer to first establish what were the statutory
duties under the RPGTA that were allegedly imposed on and breached by the DGIR. In this case, the taxpayer failed to
prove any of its allegation on the imposition of statutory duties on the DGIR.

Issue:

Whether the RPGT Assessments ought to be raised and heard before the SCIT as provided under Section 18 of the RPGTA
and not by the HC by way of application of judicial review.


https://www.hasil.gov.my/media/tcsgenbx/20241104-speed-modulation-revenews.pdf
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Decision:

In delivering the judgment, after hearing both written and oral submission by both parties, the HC allowed the taxpayer’s
judicial review application with costs of RM3,000.

[Details of the above tax case at the HC level are not available as of date of publication.]
Back to top

6. GTP Network Sdn Bhd v Pemungut Duti Setem (HC)

HASIL has recently uploaded a case report, “GTP Network Sdn Bhd v Pemungut Duti Setem (HC)” on its website.

Facts:

The duty payer is a company in the business of constructing and providing telecommunication infrastructure to network
service providers. The duty payer had entered into an Asset Purchase Agreement (agreement) with MEBA Holdings Sdn
Bhd (MEBA) where the duty payer agreed to purchase 16 telecommunication towers for RM15,000,000. The taxpayer
presented the agreement to the Stamp Duty Collector (Collector) through STAMPS for adjudication of stamp duty. The
agreement was first rejected by the Collector and the duty payer was instructed to re-submit the agreement for
adjudication under the category of Novation Agreement. The Collector issued notice of assessment dated 11 September
2023 where an ad valorem stamp duty of RM584,020 was imposed on the agreement. Dissatisfied with the Collector’s
decision, the taxpayer filed an appeal to the HC via an originating summon dated 4 March2024 under Section 39(1) of the
SA.

Duty payer’s argument:

The duty payer argued that the legal ownership, risk, and title did not pass to the duty payer via the agreement and there
is no deeming provision in the agreement which stipulated that legal ownership, risk and title are deemed passed to the
duty payer on the agreement date. The said legal ownership, risk and title will only be passed and transferred to the duty
payer on the “completion date”. The duty payer further argued that certain steps relating to the transfer of assets were
not completed at the time when the agreement was executed, and their completion is to take place at a future date. The
agreement does not amount to a “conveyance” as it is merely an “agreement to convey”. The agreement itself was not a
“conveyance” and thus should not be subject to ad valorem stamp duty under Item 32(a), First Schedule of the SA.
Additionally, the duty payer contended that the 16 telecommunication towers are to be considered as goods or chattels
under Section 21(1) of the SA, which stipulates that any instrument for the sale of goods, wares, or merchandise is
excluded from the imposition of ad valorem duty. The duty payer argued that the Collector has failed to read the
agreement as a whole and erroneously imposed ad valorem stamp duty on the agreement based on Item 32(a), First
Schedule of the SA.

Collector’s argument:

The Collector submitted that the agreement entered by the duty payer and MEBA is a conveyance on sale as defined
under Section 2 of the SA where the conveyance must, inter alia, be of 'property' and or 'interest in property'. As there is a
sale of property (i.e., sale of assets) together with all title and rights attached thereto in the duty payer’s case, the
agreement has to be treated as an instrument of conveyance and became dutiable to ad valorem duty under Item 32(a),
First Schedule of the SA. The agreement also states that the MEBA agrees to sell, transfer, deliver, pass, and assign all
beneficial ownership and legal ownership of the assets to the duty payer together with economic rights and benefit as of
the date of the agreement. Therefore, the agreement fulfilled the characteristics of conveyance of sale and thus falls
squarely within the ambit of Section 21(1) of the SA 1949 and was correctly assessed by the Collector to ad valorem duty
under Item 32(a), First Schedule of the SA.

Issue:
Whether the ad valorem stamp duty imposed on the agreement based on Item 32(a), First Schedule of the SA is correct.

Decision:


https://www.hasil.gov.my/media/w2alsd5w/20241016-revenews-gtp-network-sdn-bhd.pdf
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On 10 October 2024, the HC allowed the duty payer’s originating summons with costs of RM6,000.

[Details of the above tax case at the HC level are not available as of date of publication.]

Back to top

7.

Gentari Sdn Bhd v Pemungut Duti Setem (HC)

HASIL has recently uploaded a case report, “Gentari Sdn Bhd v Pemungut Duti Setem (HC)” on its website.

Facts:

On 13 September 2023, the Collector assessed the Novation Agreement with ad valorem duty for RM8&,220,010 pursuant
to Item 32(a), First Schedule of the Stamp Act 1949 (SA). Gentari Sdn Bhd (duty payer) being dissatisfied with the duty
assessed on the Novation Agreement, appealed against it under Section 39(1) of the SA as the Novation Agreement should
have been assessed as an agreement under Item 4, First Schedule of the SA with duty to be paid of RM10 only.

Duty payer’s argument:

The duty payer submitted that by operation of law, when something is novated, the old contract is extinguished, and the
new one is created. Hence there is no transfer. If by operation of law there is no transfer or assignment, then Item 32(a),
First Schedule of the SA cannot be applied. The intention of parties to novate is clear from the language of the Novation
Agreement. It is an instrument to change parties to the contract, not an assignment or transfer of debt. The Novation
Agreement extinguishes rights and obligations under the old contract for which the new contract is made. The Novation
Agreement discharges the rights and obligations of one of the original parties from the original contract entirely.

Collector’s argument:

The Collector submits that the nature of the Novation Agreement is a ‘conveyance on sale’ based on the subject matter,
consideration amount and completion date. The definition of ‘conveyance on sale’ under Section 2 of the SA should not be
limited to normal sale and purchase only. The court must look into the substance and the construction of the instrument
i.e., in this case, the Novation Agreement. The label given to an instrument is inconclusive. The substance and real
character of the instrument has to be established to ascertain whether a particular instrument is liable to stamp duty
within the meaning of the SA. The Collector submits that in determining whether the instrument is a conveyance on sale,
the document must be construed as a whole, so that the actual substance of that transaction be known. Henceforth, the
respective parties’ rights and obligations under the instrument can be ascertained. The Collector further submits that the
Novation Agreement is related to the shareholder’s loan agreements. Even if it’s a new contract, this Novation Agreement
shall not exist without the shareholder’s loan agreement. The Novation Agreement is a contract to transfer all PETRONAS
rights and liabilities under the shareholder’s loan agreement over the Gentari Renewables Sdn Bhd’s debt to the duty
payer. The construction of the Novation Agreement itself shows that the property is passed or transferred to the duty
payer under the Novation Agreement, which was a ‘conveyance on sale’ within the meaning of the SA and chargeable with
ad valorem duty. Since the instrument fulfills the condition as a ‘conveyance on sale,” it is subject to ad valorem duty
under Item 32(a), First Schedule of the SA.

Issue:

Whether the ad valorem duty chargeable under Item 32(a), First Schedule of the SA on the Novation Agreement is correct.
Decision:

On 24 October 2024, the HC allowed the duty payer’s appeal with costs.

[Details of the above tax case at the HC level are not available as of date of publication.]

Back to top


https://www.hasil.gov.my/media/5yodhjht/20241024-revenews-gentari-sdn-bhd.pdf
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8. LCH v DGIR (SCIT)
HASIL has recently uploaded a case report, “LCH v DGIR (SCIT)” on its website.
Facts:

The taxpayer was the registered owner of a piece of real estate located in Timor Laut District, Penang (the Property)
obtained through a Settlement Agreement dated 30 September 2013 amounting to RM69,500. The taxpayer was also a
transferee on behalf of his late father. On 10 December 2013, the taxpayer disposed of the Property to SGSB through a
Sale and Purchase Agreement (SPA) dated 10 December 2013 with a disposal price of RM2,000,000. Through Form CKHT
1A dated 3 January 2014 filed by the taxpayer, the acquisition value of the Property was RM69,500. The DGIR has raised a
Notice of Assessment (Form K) dated 28 September 2017 for the YA 2013 amounting to RM260,617.50 on the disposal of
the Property. Unsatisfied with the assessment raised, the taxpayer appealed against the Form K. The JPPH has assessed
the value of the said Property on 30 September 2013 at an amount of RM660,000 and the DGIR has raised a Notice of
Reduced Assessment (Form KR) amounting to RM180,900 dated 24 October 2018. However, the taxpayer was still not
satisfied with the Form KR and filed an appeal through Form Q dated 27 May 2020.

Taxpayer’s argument:

The taxpayer argued that the valuation made by the private valuer should be used by the DGIR instead of the valuation by
JPPH. The taxpayer also argued that the JPPH officer who prepared the full assessment report was not the same officer
who issued the letter of assessment dated 7 August 2018. In addition, the JPPH valuation used by the DGIR was prepared
after 10 years of the property being disposed of and this showed that there were other factors that may have affected the
JPPH valuation. The taxpayer also argued that the tax rate that should be imposed by the DGIR was 15% as provided under
the Real Property Gains Tax (Exemption) Order 2012 [P.U.(A) 415/2012] instead of 30% as provided in Part |, Schedule 5 of
the RPGTA.

DGIR’s argument:

The DGIR argued that the assessment raised based on the JPPH valuation of RM660,000 on the date of acquisition of the
Property, i.e., 30 September 2013 was correct and in order. The JPPH assessment report was a full report on the
assessment as notified to the taxpayer through the JPPH letter dated 7 August 2018. During the hearing, the JPPH also
explained in detail the comparative method used in determining the market price of the property such as ownership
information, location, surrounding development, valuation method and details of comparison and valuation. The DGIR had
used the market value determined by the JPPH which was the party responsible for property valuation on behalf of the
Malaysian Government in accordance with Section 25(2) and Paragraph 19(1), Schedule 2 of the RPGTA. The taxpayer had
failed to call any witnesses to testify regarding the private valuer’s report. The DGIR also argued that the actual tax rate
used in the tax calculation was 15%. The tax rate of 30% is generated by the system and was not used in the tax
calculation for the taxpayer and this fact was confirmed by the DGIR’s witnesses during the trial. Section 52 of the RPGTA
provides that the Notice of Assessment cannot be deemed to be void for being affected by mistake, defect or omission
that do not affect the essence and details that form the basis of the Notice of Assessment.

Issue:

Whether the Form KR issued by the DGIR (based on the JPPH valuation of RM660,000 on the date of acquisition of the
Property) was correct and in order.

Decision:

The SCIT dismissed the taxpayer's appeal and decided that the Form KR dated 24 October 2018 for the YA 2013 shall be
final and conclusive.

[Details of the above tax case at the SCIT level are not available as of date of publication.]

Back to top


https://www.hasil.gov.my/media/4t4ixftm/20241018-revenews-lch.pdf
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9. LEH v DGIR (SCIT)
HASIL has recently uploaded a case report, “LEH v DGIR (SCIT)” on its website.
Facts:

ADSB allotted a total of 1,000,000 ordinary shares to the taxpayer over three occasions i.e., on 25 June 2013, 26 August
2013, and 27 September 2013. ADSB was regarded as a Real Property Company (RPC) for the purpose of Paragraph 34A,
Schedule 2 of the RPGTA on 11 September 2013. On 7 April 2017, the taxpayer disposed of the 1,000,000 shares in ADSB
for a total consideration of RM6,000,000. The taxpayer later filed his Real Property Gains Tax (RPGT) return in the
prescribed form (Form CKHT 1B) and Form CKHT 3 on the same day. For the YA 2017, the taxpayer received three
different notices on the disposal, a Notice of Non-Chargeability on the disposal of the 400 shares, a Notice of Assessment
for the amount of RM196,201.92 (inclusive of penalty of 10%) for the disposal of the 199,600 shares and a Notice of
Additional Assessment for the amount of RM792,000 (inclusive of penalty of 10%) for the disposal of the 800,000 shares
by the DGIR.

Taxpayer’s argument:

The taxpayer contended that this case was on a point of law. Tranches 1 and 2 were acquired before ADSB attained RPC
status, while Tranche 3 was acquired post ADSB’s transition to an RPC. The taxpayer then disposed of the 1,000,000 shares
in YA 2017 for a total consideration of RM6,000,000. The taxpayer treated the disposal as a single disposal and computed
RPGT in its entirety. The contention of the taxpayer was that the DGIR should not divide the shares transaction into 3
separate disposals, and it should be treated as one disposal of shares, hence it would not attract RPGT as the disposal
price was lower than the acquisition price, resulting in no chargeable gain. However, the DGIR treated each tranche
disposal as separate events while computing the RPGT individually, thus resulting in separate assessments for the same
YA. This is on the basis that there were 3 different acquisition dates.

DGIR’s argument:

The DGIR asserted that it has been established during trial and was not disputed by the taxpayer that the only provision
applicable to determine the acquisition / disposal price of the shares was provided in Paragraph 34A, Schedule 2 of the
RPGTA. The DGIR submitted that the DGIR’s method of computation was in line with the provision in Paragraph 34A,
Schedule 2 of the RPGTA. Paragraph 34A clearly provides the method of determining the acquisition and the disposal price
of shares. The taxpayer had failed to acknowledge that there were 2 acquisition periods of shares acquired by the
taxpayer i.e., before the company became an RPC, and after the company had become an RPC.

Issue:

Whether the DGIR’s method of computation for determining the acquisition price and the disposal price of shares
acquired at three different occasions was in line with the provision in Paragraph 34A, Schedule 2 of the RPGTA.

Decision:

On 25 November 2024, the SCIT dismissed the taxpayer’s appeal and held that the Notices of Assessment raised for the YA
2017 against the taxpayer were reasonable and justified.

[Details of the above tax case at the SCIT level are not available as of date of publication.]
Back to top

10.SDBB v DGIR (SCIT)

HASIL has recently uploaded a case report, “SDBB v DGIR (SCIT)” on its website.

Facts:

The taxpayer is a public limited company with principal activity of providing finance for development projects. TRSB was
appointed as a developer in a Sandakan housing project and SDSB as the sub-contractor. TRSB obtained banking facilities


https://www.hasil.gov.my/media/zrdll5gh/20241125-revenews-leh.pdf
https://www.hasil.gov.my/media/3zydkcoa/20241022-revenews-sdbb.pdf
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from the taxpayer to enable it to undertake and to complete the project. On the other hand, SDSB obtained banking
facilities from MBB. As a security for the banking facilities granted to SDSB, MBB required SDSB to give inter alia —

e Anirrevocable Letter of Instruction from SDSB to TRSB to directly channel all payments (due to SDSB) to SDSB’s
account with MBB; and

e Anirrevocable Letter of Instruction from TRSB to the taxpayer to channel all payments (due to SDSB) to SDSB’s
account with MBB.

On 16 August 1996, TRSB issued a Letter of Instruction to the taxpayer authorising the taxpayer to remit all progress
payments due to SDSB. Consequently, SDSB commenced a claim against TRSB and the taxpayer. The HC and the Court of
Appeal (COA) dismissed SDSB’s claims against the taxpayer. However, on 1 August 2017, the Federal Court (FC) allowed
SDSB’s appeal and ordered the taxpayer to pay SDSB a total sum of RM10,484,957.53 (Disputed Sum). On 23 August 2017,
the taxpayer paid the Disputed Sum to SDSB and charged the Disputed Sum as an expense in its account for the financial
year ended 31 December 2017.

Taxpayer’s argument:

The taxpayer contended that the Disputed Sum satisfied the test of deductibility under Section 33(1) of the ITA as TRSB’s
Letter of Instruction was issued to the taxpayer in the course of the taxpayer’s banking business and the provision of
banking services to TRSB. When the taxpayer paid the Disputed Sum to SDSB, it was paid in accordance with the Letter of
Instruction. The Disputed Sum had therefore been incurred in the taxpayer’s production of income. The taxpayer referred
to among others, the case of Herald & Weekly Times BC3200015 and McKnight (HM Inspector of Taxes) v Sheppard (1996)
MSTC 10,501 to further establish that payment arising in, and which was incidental to the course of the taxpayer’s trade, is
tax deductible.

DGIR's argument:

It was the DGIR submission that payment of the Disputed Sum was not an allowable expense as it was restricted by
Section 39(1)(b) of the ITA under the category of ‘any disbursements or expenses not being money wholly and exclusively
laid out or expended for the purpose of producing the gross income’. SDSB was not a debtor to the taxpayer and the
taxpayer did not receive any income from SDSB. Rather, SDSB was demanding payment that should have been paid by the
taxpayer and the FC had decided that the money received by the taxpayer was the ‘trust money’ that must be paid to
SDSB. The DGIR referred to the principle laid out in the case of CKB Ltd v KPHDN (1996) MISTC 2695 where the court
decided that the Appellant did not implement the ‘trust’ that had been agreed upon between parties and ordered the
Appellant to pay the ‘trust money’ to the Claimant.

Issue:

Whether the Disputed Sum was deductible under Section 33(1) of the ITA.

Decision:

On 22 October 2024, the SCIT held that the taxpayer had successfully proved its appeal as required under Paragraph 13,
Schedule 5 of the ITA and allowed the taxpayer’s appeal. The SCIT ruled that the Notice of Assessment for the YA 2017 was

to be set aside.

[Details of the above tax case at the SCIT level are not available as of date of publication.]

Back to top

We invite you to explore other tax-related information at:
http://www?2.deloitte.com/my/en/services/tax.html
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Tax Team — Contact Us
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& Advisory

Sim Kwang Gek
Tan Hooi Beng

Choy Mei Won
Suzanna Kavita
Hoe Chiu Fang

Designation

Country Tax Leader
Deputy Country Tax
Leader
Partner
Director
Director

Email

kgsim@deloitte.com
hooitan@deloitte.com

mwchoy@deloitte.com
sukavita@deloitte.com
choe@deloitte.com

Business Tax Compliance

Telephone

+603 7610 8849
+603 7610 8843

+603 7610 8842
+603 7610 8437
+603 7610 8997

Business Process
Solutions

Julie Tan

Eugene Chow Jan Liang

Shareena Martin

Partner
Partner
Director

jultan@deloitte.com
euchow@deloitte.com
sbmartin@deloitte.com

+603 7610 8847
+603 9764 8423
+603 7610 8925

Capital Allowances Study

Chee Pei Pei

Partner

pechee@deloitte.com

+603 7610 8862

Deloitte Private

Chee Pei Pei

Kei Ooi
Patricia Lau

Deloitte Private Leader

Malaysia
Director
Director

pechee@deloitte.com

soooi@deloitte.com
palau@deloitte.com

+603 7610 8862

+603 7610 8395
+6012 5223780

Global Employer Services

Ang Weina Global Employer angweina@deloitte.com +603 7610 8841
Services Leader

Chee Ying Cheng Partner yichee@deloitte.com +603 7610 8827

Michelle Lai Director michlai@deloitte.com +603 7610 8846

Tan Keat Meng Director keatmeng@deloitte.com  +603 7610 8767

Janice Lim Yee Phing Director janilim@deloitte.com +603 7610 8129

Global Investment and

Innovation Incentives

(Gi3)

Ng Lan Kheng Gi3 Leader lkng@deloitte.com +604 218 9268

Tham Lih Jiun Partner litham@deloitte.com +603 7610 8875

Renee Ho Director sueho@deloitte.com +603 7610 8996

Jason Tey Director jatey@deloitte.com +603 7610 7547
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Indirect Tax

Tan Eng Yew

Senthuran Elalingam
Chandran TS Ramasamy
Larry James Sta Maria
Nicholas Lee Pak Wei
Chin Choon Siong

Indirect Tax Leader etan@deloitte.com

Partner selalingam@deloitte.com
Director ctsramasamy@deloitte.com
Director Istamaria@deloitte.com
Director nichlee@deloitte.com
Director cschin@deloitte.com

+603 7610 8870
+603 7610 8879
+603 7610 8873
+603 7610 8636
+603 7610 8361
+603 7610 8487

International Tax &
Value Chain Alignment

Tan Hooi Beng
Kelvin Yee Rung Hua

Tan Chia Woon
Eunice Hoo

International Tax hooitan@deloitte.com

Leader

Partner keyee@deloitte.com
Director chiatan@deloitte.com
Director ehoo@deloitte.com

+603 7610 8843

+603 7610 8621
+603 7610 8791
+603 7610 8169

Mergers & Acquisitions

Sim Kwang Gek
Chong Yen Hau
Choy Mei Teng

kgsim@deloitte.com
yechong@deloitte.com
mtchoy@deloitte.com

Country Tax Leader
Director
Director

+603 7610 8849
+603 7610 8385
+603 7610 8150

Tax Audit & Investigation
Mohd Fariz Mohd Faruk

Wong Yu Sann

Tax Controversy

mmohdfaruk@deloitte.com

Leader

Director yuwong@deloitte.com

+603 7610 8153

+603 7610 8176

Tax Technology
Consulting

Senthuran Elalingam

Tax Technology selalingam@deloitte.com

Consulting Leader

+603 7610 8879

Transfer Pricing

Subhabrata Dasgupta
Philip Yeoh

Gagan Deep Nagpal
Vrushang Sheth
Tan Wei Chuan

Anil Kumar Gupta
Shilpa Srichand
Himanshu Bakshi
Thomas Chan
Deeip Mahesh
Jaisingaani

Transfer Pricing Leader sudasgupta@deloitte.com

Partner phyeoh@deloitte.com
Partner gnagpal@deloitte.com
Partner vsheth@deloitte.com
Partner wctan@deloitte.com
Director anilkgupta@deloitte.com
Director ssrichand@deloitte.com
Director hibakshi@deloitte.com
Director thchan@deloitte.com
Director djaisingaani@deloitte.com

+603 7610 8376
+603 7610 7375
+603 7610 8876
+603 7610 8534

+604 218 9888
+603 7610 8224
+603 7664 4358
+603 7664 4497
+603 7610 8141
+603 7610 8396
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Rohit Sharma Director rsharma5@deloitte.com +603 7610 7966

Sectors / Names Designation Telephone
Automotive
Choy Mei Won Partner mwchoy@deloitte.com  +603 7610 8842

Consumer Products

Sim Kwang Gek Country Tax Leader kgsim@deloitte.com +603 7610 8849

Financial Services

Toh Hong Peir Partner htoh@deloitte.com +603 7610 8808
Mohd Fariz Mohd Faruk Partner mmohdfaruk@deloitte.com +603 7610 8153
Owen Wong Director owewong@deloitte.com +603 7610 8336

Energy, Resources &

Industrials
Toh Hong Peir Partner htoh@deloitte.com +603 7610 8808
Lum Pei Ting Director peilum@deloitte.com +603 7610 7603
Real Estate
Tham Lih Jiun Partner litham @deloitte.com +603 7610 8875
Gan Sin Reei Director sregan@deloitte.com +603 7610 8166

Telecommunications

Thin Siew Chi Partner sthin@deloitte.com +603 7610 8878
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Other Specialist Groups
/ Names
Chinese Services Group

Designation Telephone

Tham Lih Jiun Chinese Services litham@deloitte.com +603 7610 8875
Group Tax Leader

Japanese Services Group

Eugene Chow Jan Liang Japanese Services euchow@deloitte.com +603 9764 8423
Group Leader

Korean Services Group

Chee Pej Pei Korean Services Group  pechee@deloitte.com +603 7610 8862
Leader

Branches / Names Designation Telephone
Penang

Ng Lan Kheng Partner lkng@deloitte.com +604 218 9268
Tan Wei Chuan Partner wctan@deloitte.com +604 218 9888
Au Yeong Pui Nee Director pnauyeong@deloitte.com +604 218 9888
Monica Liew Director monicaliew@deloitte.com  +604 218 9888
Lee Kok Jiunn Director kolee@deloitte.com +604 294 5785
Jo Ann Tan Director litan@deloitte.com +604 294 5505
Lim Sau Chuin Director saulim@deloitte.com +604 294 5699
Ashish Kedia Director akedia@deloitte.com +604 294 5551

Johor Bahru

Thean Szu Ping Partner spthean@deloitte.com +607 268 0988
Caslin Ng Yuet Foong Director caslinng@deloitte.com +607 268 0850
Catherine Kok Nyet Yean Director nykok@deloitte.com +607 268 0882
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Julie Tan Eugene Chow
Jan Liang

Sim Kwang Gek Tan Hooi Beng

Ang Weina Ng Lan Kheng Tham Lih Jiun

Kelvin Yee Mohd Fariz Mohd Subhabrata
Rung Hua Faruk Dasgupta

ot

Philip Yeoh Gagan Deep Nagpal Vrushang Sheth Tan Wei Chuan Toh Hong Peir

Thin Siew Chi Thean Szu Ping Suzanna Kavita Hoe Chiu Fang

=3
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Kei Ooi Patricia Lau Michelle Lai Tan Keat Meng Janice Lim Yee
Phing
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Ashish Kedia Caslin Ng Yuet Catherine Kok
Foong Nyet Yean

17






Tax Espresso — December 2024

Deloitte

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of member firms, and their
related entities (collectively, the “Deloitte organization”). DTTL (also referred to as “Deloitte Global”) and each of its member
firms and related entities are legally separate and independent entities, which cannot obligate or bind each other in respect

of third parties. DTTL and each DTTL member firm and related entity is liable only for its own acts and omissions, and not those
of each other. DTTL does not provide services to clients. Please see www.deloitte.com/about to learn more.

Deloitte Asia Pacific Limited is a company limited by guarantee and a member firm of DTTL. Members of Deloitte Asia Pacific Limited
and their related entities, each of which is a separate and independent legal entity, provide services from more than 100 cities across
the region, including Auckland, Bangkok, Beijing, Bengaluru, Hanoi, Hong Kong, Jakarta, Kuala Lumpur, Manila, Melbourne, Mumbai,
New Delhi, Osaka, Seoul, Shanghai, Singapore, Sydney, Taipei and Tokyo.

About Deloitte Malaysia
In Malaysia, services are provided by Deloitte Tax Services Sdn Bhd and its subsidiaries and affiliates.

This communication contains general information only, and none of DTTL, its global network of member firms or their related entities is, by
means of this communication, rendering professional advice or services. Before making any decision or taking any action that may affect your
finances or your business, you should consult a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or completeness of the information in this
communication, and none of DTTL, its member firms, related entities, employees or agents shall be liable or responsible for any loss or

damage whatsoever arising directly or indirectly in connection with any person relying on this communication.

© 2024 Deloitte Tax Services Sdn Bhd

19


http://www.deloitte.com/about

