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New Notifications relating to the application
of the Thai Transfer Pricing Laws R T Z=E %

IEEMES B S BRI EA

The Thai Revenue Department has issued two new notifications relating to the application of the
Thai transfer pricing laws as follows: Z2E# 5 FiTH AT FIIMUR T EILENMESHEFER

e Notification of the Director-General of the Revenue Department on Income Tax (No. 400)
- Rules, procedures, and conditions on the adjustment of income and expenses of related
companies or juristic partnerships (“DGN 400”) #5FE B0 DGN 400 - R T BAESRE
FRGZWARZERIAN - ERS5FE -

e Notification of the Director-General of the Revenue Department - Forms, rules,
procedures and conditions for submission of the annual report for information of
related companies or juristic partnerships and total value of intercompany transactions
in each accounting period (“DGN — TP Disclosure Form”) BB K& - A TR EESR

RERSPMARERZRS - Al - BESRA (RILENKERRERE)

DGN 400 was issued under Ministerial Regulation 369 to provide rules for Revenue Department
officers for assessing TP adjustments for transactions between related parties. #i5E K &40

DGN 400 2&iETRrIH S B ARAEAEM MR369 KHRANTE - BEBRSBIEEREATR S
AYE T I ZE R -

The Notification reaffirms the
power provided to Revenue Department officers under Section 71 bis of the Revenue Code to
adjust income or expenses for transactions between related parties where such transactions are
not priced on an arm’s length basis i.e. the pricing does not reflect the pricing which would have
applied for transactions between independent parties. The income or expenses adjusted by the
officers will be used for the purposes of calculating net profits for corporate tax purposes under
Section 65 or calculating income for withholding tax purposes under Section 70 or profits for

profit remittance tax purposes under Section 70 bis. #55E K &40 DGN 400 BR2IAFHIASE 71



bis RENHRFIERBNFARRKEWZBRSAFTERURZRNAWASER - FFIRURSMN
BEAIREKARSMBEERUFE =T ZERXRZNXANEARRE - MIZPBWASZAZERSZH
ERETESAFEERWAHABHRREDES 65 ) - WERAINBIRTIESE 70 &) - LURTEFELCE
(& HEESE 70 bis 5¥) »

The Notification lists the
acceptable TP methods, together with the relevant financial indicator for each method, which
should be considered in determining the most appropriate method for pricing for related party

transactions as follows: ##5ER %0 DGN 400 3lE F EEEREENEILEN HEFTMEREKA R
S REREBUESNEILENHEZURZRES ZERNMEEE -

Transfer Pricing Method #iLE M 755% Financial Indicator W1 51545
Comparable Uncontrolled Price TIEEARZZEM Price 1%
&%
Resale Price Method B EMEA Resale margin BHEEF|
Cost plus method B ANNAL A Mark-up on costs B AN AL R
Transactional Net Margin Method 325255 Net profit margin /2%
%
Transactional profit split method FI5E % Z5% Division of operating profit & W FE897 ZI
EG 1

These methods are consistent with the recognized OECD TP methods. The Notification also
allows for the adoption of other transfer pricing methods not listed above. However, it will be
necessary to demonstrate that none of the above TP methods could be applied before adopting
another method. Also, if a non-listed method is used, the company or partnership is required to
notify the Revenue Department in writing with a preliminary explanation of the method in the

year in which the transaction takes place. Fit¥%itE 117555 OECD (BF S1FE KRALR)HE
ML ENFTE—B - R7TXLEFEZ - HBBUATFRAREMBILEN A - AMOABIEE
EREMMEILEN AR ERRG - FTEXRA LM EMIMNOBILENTE - ENFARA Lt
FEDOMOBILEN T - ARAMTERKARGREZEE - UPEARNBNHESE - 2AX
ZREARGRXAEMBILEN T EZZREURBRENHEAER ZERILENTE -

There is no specific hierarchy provided
for consideration of the TP methods. In selecting the most appropriate TP method for a related

N2

party transaction, the company or partnership should consider the following factors: £ % #F &2

REEEM AN - FEENIRE :

(1) Strengths and weaknesses of each TP method; EMNEILEN /A Z ik ;

(2) Appropriateness of the method based on the characteristic of the related party
transaction and functional analysis of each party to the transaction; IKIEREXH X5 245
HURRZE R ZINBENL AT - BRERZEIULEN A ZESM ;

(3) Availability of reliable comparable information for transactions between independent
parties AJLEIRII R S EH Z O] NS4 ;

(4) Level of comparability of the related party transaction and independent

transactions/businesses MR ZFERK AR ZOLEREE -



An independent transaction (referred to as an uncontrolled
transaction) will be regarded as comparable to the related party transaction (referred to as a
controlled transaction) under consideration if either: H&F& NAIBEF 22— - —NRIIR S (FFR

FRERZ)IWANERKD R B (X MZERS)EET LR

e There are no differences between the independent transaction and related party
transaction which have a material impact on the relevant financial indicator for the TP

method under consideration ZIMIIR S S5 ERSEINEE - Xk - EESITHNERLTE
5 XWERANMSERLET -
e Differences between the independent transaction and related party transaction give rise

to a material impact on the relevant financial indicator for the TP method under
consideration, but reliable adjustments can be made to account for such differences

ZIURSERERZHEINEE - Mk - BEEINTNERAER - EZERSFWERNY
FEMEAYERBEE SN TDERIEES -

The following factors should be considered in determining comparability between the related

and independent transactions: AERER S E5MUR S ZOILER MR - NEE FIIREE :

(1) Contractual terms of the transaction; RXSAFKY ;

(2) Functions performed by each of the parties to the transaction, taking into account assets
employed and risks assumed; KEZFFHITZINEE - ANZERHFERZEZ=S5EEZNX
b ;

(3) Characteristics of property transferred or services rendered; Bmz RS 245 ;

(4) Economic circumstances at the time when transaction takes place; and XS EZ T
% ;

(5) Business strategies pursued by the related company or juristic partnership. 322 X5 %
KRS -

A company or partnership is allowed to aggregate
related party transactions together where they are interrelated and it is not possible to reliably
segregate them for the purposes of the selection and application of the most appropriate TP
method. This recognizes the practical difficulties in analyzing each and every related party

transaction separately. ZE N RERX SR GHERIK - B AR UEN XD HSZ AT RS LN
IEEN AR - ARACDUFEANRBEARGEHRIE - XRTHFZBTEREELELT @ 28
AAMB—IMREARSBLS WA -

MR 369 provides that the Thai Revenue Department

will consider comparable information from transactions both within and outside Thailand, which
suggests that they accept foreign comparables in certain situations. The Notification does not
provide further guidance on what situations foreign comparables will be accepted. Based on
current Revenue Department practice, we expect that foreign comparables will be accepted
where the tested party is a foreign entity e.g. where a foreign company is the provider of

management services to its related Thai company. E34EN MR369 MlE =B RSB ESEE RIE
SNOIEE AT - ERER RN FaBEREINHARAZEIRIMNITOIEEAT - #55FKEH DGN 400
HARFE—DHPBEAPEE N2 BEZAHARBRERIMICLEAE - KkIEERIHSBNEZE

% HAITEAB MK 2INE AT R (FIMNSMNE A S ARERARK G RRHERRS - 1tR50
BERPUZSNEASEARMIEEN) - REHRS SO EaBERNHEARBRERIMNITIEEAT -



An arm’s length range will be determined based on the
relevant financial indicator for the selected TP method from the comparable independent
transactions. The Notification does not specify what data points define the range (e.g. minimum
to maximum or interquartile range). If the results for the related party transaction fall outside
the arm’s length range, the Thai Revenue Department has the power to adjust the related party
transaction to the arm’s length range. The Notification does not mention a specific point in the
range, which the adjustment will be made to, but does recognize that the adjustment should be

made to a point which best reflects the circumstances. 7R S X Bk BBV EILEN /A KH
MR RIETRRE - BFSF KB DGN 400 H 2 ARAAE MR EIRIIR S X
BlEEESREEEAKE @ KA MUXE) - EREARGZERZERIRSKE 2 - 5
BENIRERBEEZMURZXEIN - MBS EEEHA DGN 400 RIS LN FERIEE R
BURSXEFHHB—ME - BINENAEEXEBAFTESRUIRSRNZRELER -

Service fees will be regarded as arm’s length if: 1) services are actually provided
and provide a commercial or economic benefit to the recipient, 2) the service recipient would
have paid for these services to independent parties or had the service provided by an internal
department, and 3) the fee is consistent with what would have been paid to independent parties
for similar services. Services which relate to shareholder activities will not be regarded as arm’s
length.

IRFBRERE PRGN - SWAAFTEIRULZSZREN : 1IRSBHESLRME - BRI RS
FABW AT EFE ; QURSERSREBAFRAAZIBUNMWBR T - RIWEE
SXIHENRS TR - SAFBANELRSER SRR LRSS | MUK 3RS FER ST oI toik
FEAVU M- - BEIENZE - REEGHNERUBSBEEARANTERUZZRN -

In determining the comparability of related and independent party
transactions in relation to the exploitation of intangible property, the functions performed by
each contractual party regarding the development, enhancement, maintenance, protection, and
exploitation (“DEMPE” functions) of such intangible property, as well as the assets employed and
risks assumed, shall be taken into account. This is consistent with the most recent version of the
OECD TP Guidelines, which introduced consideration of the control over DEMPE functions as a
basis for determining which entity(ies) should receive returns from intangible property. For
example, if a foreign company has only legal ownership over the intangible property, but the
DEMPE functions are performed and controlled by another company in the group, then the
returns from the intangible property should accrue to the second company. When considering
the arm’s length remuneration for grant of the rights to use intangible property, the expected
benefits, geographical usage and uniqueness of the property should be considered.

TEHMSTHEEERBRR S Z MR - RENFE N LHE2 DEMPE - BlR &
(development) « &R F(enhancement) - 3 (maintenance) - fR1F(protection) « A& FI A
(exploitation) - M KRZEFHFERSNAFEIRTIEAAAER - XFEHAR OECD Bi1LEMES
— - RMEBIXNLHEZHE ™ DEMPE WIEHISZS SWATHE 2 AEHERRERM - Al - &
—ISERBNBLEEFER LNAABEN - BLAEF DEMPE JEEBERAANS —XRRKASIE
FTRAZER - MIEEREE==ENAENTHE TRE - EEERLTEREZRURSERE - &
B A FERN AT - BINERAMIEXE - S3R5H -

If a TP adjustment has been assessed by tax
officers and the tax paid either at the audit level or after finalization of an appeal or court
judgement, then the tax assessment officers have the power to make a corresponding
adjustment to the income or expenses of the counter-party to the related party transaction. For
example, if a Thai company is receiving management services from its Thai parent company and



the tax officers find that the management fee is higher than an arm’s length amount and adjust
the management fee expense downwards, then they may provide a corresponding downward
adjustment to the management fee income recognized by the Thai parent company. If the
corresponding adjustment is made to counter-party which is resident in a country with which
Thailand has a double tax agreement, then the corresponding adjustment will need to be made
under provisions of the agreement.

SAMFERERFZEZNZE FRILEMBEEENRAGNTRZE - ABERFARBEZRE -
FRANNDN RS THWATEFRATHENMEZE - fI— P REQATERHRESATREN
EERSS - MRSHAAREZSASWIRNERS RS TRURS NS - FIKRIRIIZ SR NEE
FAEHERMRSER - ZFEEANNBER AT FRAORSWA - **1‘EX§“F\“U§%§E’\J§%X§E%$
HEHRNEBAENRSER - 18X N EEE R 124k 58 DO R E B SRkt

Companies or juristic partnerships may apply for
bilateral/multilateral advance pricing agreements between Thailand and other countries for
transactions with their related parties outside Thailand under Thailand’s double tax agreements.
Interestingly, there is no mention of whether it is possible for companies or juristic partnerships

to obtain unilateral APAs with the Thai Revenue Department only. WA SRBEARS 257
IR EESEMEREE 2 NAKHBNERBRESEMER ZNAHZHMAENHIN - 24
MILAHRIZBAKRA O E@DREH S FRIBREDINAEN Y -

The Notification is applicable for accounting periods commencing on or after

1 January 2021. This, however, means that there is a gap between the first accounting period for
application of Section 71 bis (i.e. accounting periods commencing on or after 1 January 2019) and
the guidelines issued under this Notification. Presumably, however, some of the general

principles contained in this Notification will be applied in practice for 2019 and 2020 years. It#:
F/BEBHA DGN 400 B 2021 F1 B 1 HEZAWFEER - "ANREREZRPRBRILENESE
MAVATIEI(RD 2019 &£ 1 A 1 HEZSUFE)BNEZE - A - MEASLS LHS/ESAARS /KB
%1 DGN 400 REIMFEL—EIRNTEAT 2019 A 2020 F£F -

DGN — TP Disclosure Form provides the process for lodgement of the TP Disclosure Form for
accounting periods starting on or after 1 January 2020. This Notification cancels and replaces the
two Notifications previously issued which will still apply for accounting periods starting on and

between 1 January 2019 and 31 December 2019. HiLEM K ERIRRBIIEEE 2020F 1 81
HABZSWEER  RiLENMERERERXNAN - ANELEAREEINA N ERTSITEERE
WHENT2019F 181 BES 12 B 31 HZEW#HSBEELM -

The Notification provides that the TP Disclosure Form can be
lodged electronically by either: BB ILEMN HER I LIBE T NIIRIPBEFHHIRER -

e using the username and password obtained from the registration to access the Revenue
Department’s system, or I BB A LG - NEFERAEBZMEBBEARGRER ;

e by using the username and password obtained from the registration to access the Tax
Single Sign On service of the Ministry of Finance. it IZ&#Y Tax Single Sign On %4t

[ MSEAZEBRMESBBEARTRR -



The TP Disclosure Form will be considered as lodged when the company or partnership has
obtained the reference number from the system. A% AT Fitt 5 IR R FA IS R AL ZERIFEIA
KBE - URATHRRERER -

There is a clear preference from the Thai Revenue Department for

companies or partnerships to lodge the TP Disclosure Form electronically. If, however, the
company or partnership is not able to lodge electronically and has justifiable reasons, then the
Form can be printed from the Revenue Department website, completed and lodged together with

a letter providing the justifiable reasons for the inability to lodge electronically. #FERREHEEH
MABY B FBRANERZILENKRER - 2 - EARABEKEBLEUBFANER
ZF  UBHRFEMIEIENZERFIBEETRE - ER—HRRSEERELEZETBFBRERZAE
WHALK - —HUA T A RREHRSFS -

Successful manual lodgement of the Form will be evidenced by a receipt issued by the relevant
Thai Revenue Department Area/District office. AT AIBHMFZ /ARG Z2HBILENIKRERPIRIE
fa MANEHRERER -
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