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Latest update on transfer pricing
developments in Thailand

Multilateral Competent Authority Agreement on the Exchange of Country-by Country
Reports (CbC MCAA)

On 18th of October 2022, the Thai Cabinet approved in principle for Thailand to join the
Multilateral Competent Authority Agreement on the Exchange of Country-by-Country
Reports (“CbC MCAA”) thereby enhancing the exchange of the Country-by-Country
Reports (“CbCR”) to meet the international standards published by the Organisation for
Economic Co-operation and Development (“OECD”).

The Thai Revenue Department issued Notification of the Director-General of the
Revenue Department on Income Tax (No. 408) in 2021 to set out (CbCR) obligations for
multinational enterprise groups (“MNE groups”) headquartered and/or operating in
Thailand.

The CbCR provides tax authorities with visibility over how key elements of a MNE group’s
financial results break down by tax jurisdiction. The names and main business activities
of the group in each jurisdiction are included.

A key mechanism in making the CbCR rules work efficiently and effectively is the ability
for the CbCR to be automatically exchanged between tax authorities as opposed to MNE
groups filing CbCR with the tax authorities in each country in which they operate.

The CbC MCAA was established to provide rules and procedures to allow countries
implementing CbCR to automatically exchange the reports prepared and filed by the
reporting entity of an MNE group with the tax authority in its country of tax residence
with the tax authorities of all jurisdictions in which the MNE group operates.

With Thailand due to become a signatory of the CbC MCAA a MNE group with the
reporting entity (e.g., ultimate parent entity (“UPE”)) located in Thailand will be able to
submit a CbCR through the Thai tax authority, which can then be exchanged with tax
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authorities in countries in which the MNE group operates. Conversely, Thailand will also
be able to receive the CbCR for a MNE Group which carries on business activities in
Thailand from the tax authority where the reporting entity of the MNE Group is tax
resident. The ability to exchange the CbCR in the above scenarios assumes that the
countries are both signatories of the CbC MCAA or have a bilateral agreement. If no
exchange relationship exists, then in the case of a MNE Group with a reporting entity
outside of Thailand and operations in Thailand, the Thai Revenue Department has the
right to request the CbCR from the local operation. The Thai operation has 60 days in
which to provide the CbCR following the request.

Some specific illustrations:

e A MNE group’s UPE is located in Japan and it has two Thai subsidiaries. Japan and
Thailand are signatories of the CbC MCAA. The CbCR for the MNE group will
therefore be exchanged with the Thai Revenue Department from Japan under the
CbC MCAA. It will not be necessary for either of the Thai subsidiaries to lodge the
CbCR with the Thai Revenue Department upon request.

e A MNE group’s UPE is located in the U.S.A. and it has a Thai subsidiary. The UPE
lodges the CbCR with the U.S. tax authority. The U.S. is not a member of the CbC
MCAA and there is currently no bilateral agreement for exchange of CbCR
between the U.S. and Thailand. The Thai subsidiary will be required to submit the
CbCR to the Thai Revenue Department within 60 days after request by the Thai
Revenue Department.

Next, Thailand will sign the CbC MCAA and will start the exchange of information with
the affiliated countries for the first time in June 2023. CbCR for the years commencing
on or after 1 January 2021 are capable of being exchanged under the CbC MCAA.

Update of Thailand’s APA Guidelines

Thailand has had an active Advance Pricing Agreement (APA) program for many years
with the first bilateral APAs agreed with Japan in 2005. The legal basis for the bilateral
APA is provided under relevant Double Tax Agreement and guidance on the APA
application and process is provided in a document found in the Thai Revenue
Department website: Guideline on APA process en.pdf (rd.go.th). The Thai Revenue
Department has recently updated the APA guidelines on its website. Two major changes
were made to the Guidelines are as follows:

e  Roll-back period — A taxpayer can now apply for a roll-back period, which cannot
be more than 2 accounting periods prior to the start of the period covered under
the APA application. This is subject to facts and circumstances of each individual
taxpayer. The new guidance requires that the taxpayer who intends to apply for
the roll-back period explain their intention together with the reason(s) of necessity
at the start of each APA application. The taxpayer should also provide the
supporting evidence showing that the facts and circumstances of the requested
roll-back period are comparable to the APA period.

e  Criteria for rejection of the APA application: The Revenue Department may reject
the APA application any time before the Revenue Department and the foreign tax
authority conclude the agreement if at least one of the below criteria is met:

1) The taxpayer did not submit sufficient information for APA consideration;

2) The APA application has been rejected by other foreign tax administrations;

3) The taxpayer’s business is new and there is insufficient information on the
Thai market;

4) There is evidence of or suspicions over tax avoidance or other unusual
activities without business reasons;

5) There is evidence of non-compliance regarding the APA arrangement; and

6) Other reasons for which the Revenue Department may reject the APA such
as;

- The taxpayer did not submit an annual compliance report for the
APA without reasonable causes;

- Insignificant business transactions as compared to the taxpayer’s
business transactions with other countries; and

- No transfer pricing risks
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Notwithstanding the above, the TRD may reject the roll-back period if the facts and
circumstances of the taxpayer during the roll-back period are incomparable to the facts
and circumstances during the APA arrangement period.
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