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Update on Export Control Measures (DUIs)

Introduction

The Department of Foreign Trade (DFT) recently introduced a draft Notification
regarding the export controls on Dual-Use Items (DUIs) and held a public hearing
to inform the business community and other stakeholders about the status.

Entry into force of the Notification is expected by the beginning of 2022.
What to know?

Initiation of DUI investigation

Originally, DFT had announced that exporters of DUls — goods with a civilian and
potential military purpose — would require export licenses with. This requirement has
been abandoned, at least for a first phase.

Instead, exporters will be expected to exercise ‘due diligence’ on the destination, end
use and end user for their exported goods (those on the DUI list and any others).

According to the draft notification, if any of 15 industry-specific government agencies
suspect that a transaction is potentially in violation of the rules on the controls of DUI
due to certain red flags (e.g. identity of the importer, country of destination, or potential
illicit use of the goods), these agencies have the obligation to report their suspicion to
the Department of Foreign Trade (DFT).

According to the draft Notification, these controls extend to export, re-export, transit,
transshipment, as well as transfers of technology or software.

Imposition of Catch-all Control measures

If, following a review of the destination, end-user, end-use and other supporting factors,
the DFT Director-General (DG) finds that the suspicious transaction is in any way related
to the production or proliferation of Weapons of Mass Destruction (WMD), the DG will
issue a letter to prohibit the trade of the investigated item.

The exporter will have to immediately suspend their trade-related activities of the
item(s) under investigation. The prohibition will be effective from the date that the
exporter receives the letter and can only be lifted if the exporter receives a new letter
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from DFT which ends the prohibition. In addition, once imposed, DFT will notify the
measure to Customs to prevent the exportation of the prohibited item.

It is recommended that, even when an investigation is still ongoing and prohibition
measures have not yet been imposed, the exporter should suspend the concerned
exports to avoid any potential retroactive non-compliance issue that may arise at the
later stage if DFT ultimately imposes the prohibition. Once the decision is made that the
exporter is subject to the prohibition, the suspect transaction must be immediately
suspended. Failure to do so (e.g., the exporter still proceeds with the transaction or did
so already), will result in a maximum fine of 200,000 THB per transaction and/or up to 2
years imprisonment. However, if DFT concludes that the violation happened with
intention, the exporter could expose to a higher fine with a maximum 1,000,000 THB/
and up to 10 years imprisonment.

Exporters who are subject to prohibition measures may submit a request with

supporting documents to reconsider the measure, provided that the risk of WMD

proliferation was eliminated or circumstances have changed. The DFT DG will review the

request and make a decision as follows: -

= |f the risk of WMD proliferation remains the same, they will continue to impose the
prohibition measure.

= |ftherisk has changed, the DG may issue a letter to impose new/additional measure
as they deem appropriate.

= |fthe risk is completely eliminated the prohibition measure will be revoked and DG
will inform the decision to the exporter, and Customs.

Internal Compliance Program (ICP)

The ICP is a DFT approved company policy and procedural framework, whereby the
exporter implements the following features as laid out in the draft Notification:

=  Responsibilities and resources for export compliance;

=  Product, end use and end user screening process;

= Training for employees on DUI export controls;

= Periodical auditing;

=  Reporting and corrective action procedures.

The ICP is not an obligation but is highly recommended by the DFT to help companies
effectively manage their export compliance risks. Companies that opt for an ICP can link
it to the DFT’s online portal “e-TCWMD” to facilitate information sharing with the
authorities. In return, exporters with an ICP in place will be considered more
‘trustworthy’ and subject to less scrutiny than non-ICP companies.

What can you do?

Exporting companies should assess whether their products could fall in the scope of
controls under the TCWMD Act, and the draft Notification regarding the export controls
on Dual-Use Items, and if yes, take appropriate measures to comply with export control
obligations. Such measures may include:

e Manage product inventory and perform internal risk assessments;

e Develop an ICP which includes the key elements as stipulated by the DFT; and

e Conduct export control trainings for employees.

For further information or support, do not hesitate to reach out to our Deloitte Customs
& Trade professionals.

Contact

e Nu To Van, Partner Indirect tax & Customs & Global Trade,
ntovan@deloitte.com
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e  Sujitra Sukpanich, Director Customs & Global Trade,
ssukpanich@deloitte.com

e Tom Cachet, Manager Customs & Global Trade,
tocachet@deloitte.com

000000O

MAKING AN
IMPACT THAT
MATTERS

Sipooe (15

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of member firms, and their
related entities (collectively, the “Deloitte organization”). DTTL (also referred to as “Deloitte Global”) and each of its member
firms and related entities are legally separate and independent entities, which cannot obligate or bind each other in respect
of third parties. DTTL and each DTTL member firm and related entity is liable only for its own acts and omissions, and not
those of each other. DTTL does not provide services to clients. Please see www.deloitte.com/about to learn more.

Deloitte Asia Pacific Limited is a company limited by guarantee and a member firm of DTTL. Members of Deloitte Asia Pacific
Limited and their related entities, each of which are separate and independent legal entities, provide services from more
than 100 cities across the region, including Auckland, Bangkok, Beijing, Hanoi, Hong Kong, Jakarta, Kuala Lumpur, Manila,
Melbourne, Osaka, Seoul, Shanghai, Singapore, Sydney, Taipei and Tokyo.

About Deloitte Thailand
In Thailand, services are provided by Deloitte Touche Tohmatsu Jaiyos Co., Ltd. and its subsidiaries and affiliates.

This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited (“DTTL"), its global
network of member firms or their related entities (collectively, the “Deloitte organization”) is, by means of this
communication, rendering professional advice or services. Before making any decision or taking any action that may affect
your finances or your business, you should consult a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or completeness of the
information in this communication, and none of DTTL, its member firms, related entities, employees or agents shall be liable
or responsible for any loss or damage whatsoever arising directly or indirectly in connection with any person relying on this
communication. DTTL and each of its member firms, and their related entities, are legally separate and independent entities.

© 2021 Deloitte Touche Tohmatsu Jaiyos Co., Ltd.

To no longer receive emails about this topic please send a return email to the sender with the word “Unsubscribe” in the
subject line.


mailto:ssukpanich@deloitte.com
mailto:tocachet@deloitte.com
https://www2.deloitte.com/th/en.html
https://www.facebook.com/DeloitteThailand/
https://www.instagram.com/deloittethailand/
https://twitter.com/Deloitte
http://www.linkedin.com/company/deloitte
http://www.pinterest.com/deloitte/
mailto:info_th@deloitte.com

