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Client Alert

On New Regulation for Private Participation through Limited
Concession of State and SOE Assets

On 18 February 2020, the Indonesian Government enacted Presidential Regulation No. 32 of 2020 on Infrastructure Financing
through Limited Concession Rights (“PR 32/2020”) which introduces an alternative scheme for financing public infrastructure
through utilization of existing assets that are currently being operated by the Central Government (“State”) and/or State-
Owned Enterprises (“SOE”). This alert outlines the following key principles of the regulation: (1) eligibility, (2) business process,
(3) key terms and conditions, (4) project structure and (5) potential constrains.

Overview

Infrastructure is widely recognized as one of the key factors affecting economic growth, as well as reductions in inequality
and poverty, particularly in developing economies. To supply the increasing demand for quality infrastructure, the
Government has long been planning to introduce a framework for the monetization of Government’s infrastructure assets.
Through such framework, private sectors are encouraged to be involved in a major role in improving the performance of
existing assets and delivering new infrastructure.

PR 32/2020 is an enabling regulation which allows private sector investment for operations of existing assets owned by the
State or SOEs. For example, the Government can grant private sectors a ‘limited concession’ for the operation of a brownfield
toll road. The granting of such operational rights is dubbed as the Limited Concession Scheme (“LCS”).

Indonesia Client Alert | April 2020
Page 1



Aside from benefitting from the operation of a commercial asset, private sectors participating in LCS will also partake in the
financing of new infrastructures. Private sectors will be required to pay a premium to compensate the State or SOE for the
granting of the ‘limited concession’. This way, the Government or SOEs will be able to deploy funding for development of new
infrastructure assets.

Eligibility

PR 32/2020 elaborates the categories of infrastructures asset that can be offered to private sectors through LCS. The following
table is an extract of eligible infrastructure sectors.

Table 1 — List of eligible infrastructure sectors

Seaport

Railway

1. Transportation
Airport

Bus Terminal

2. Toll Road

3. Water Resources

4, Drinking Water Supply System

5. Wastewater Treatment System

6. Waste Management System

7. Telecommunication and Information System
8. Electricity

9. Qil, Gas, and Renewable Energy

PR 32/2020 sets forth minimum criterion for public assets to be privately operated through LCS, such asset:

must be commercially operated for a duration of at least 2 (two) years;

requires an increase efficiency of operation pursuant to applicable international standards;

indicative lifecycle of assets for at least 10 (ten) years going forward;

if the asset is recorded as State owned, there needs to be an audited financial report of Ministries/Agencies in accordance
to Government Accounting Standard for the prior period; and

5. if the asset is recorded as SOE owned, it must record a positive cash flow for at least 2 (two) consecutive years and has
been audited for at least 3 (three) consecutive years in accordance to the applicable accounting standards in Indonesia.
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Business process

PR 32/2020 requires prior planning process to be carried out by the Minister/ Head of Agency acting as user of relevant State
asset or President Director of SOE (hereinafter referred to as “GCA”) facilitated by Committee for the Acceleration of
Infrastructure Delivery/ Komite Percepatan Penyediaan Infrastruktur Prioritas (KPPIP). The output of this planning process is a
list of Asset Management Plan which acts as a pipeline of assets that are available to be offered for LCS.

In case of assets recorded as State owned, PR 32/2020 requires a competitive tender process to be carried out in offering LCS
assets to pre-qualified investors. At this stage, the Minister/ Head of Agency (as asset owner) will carry out the transaction
process.

Once the transaction process have been concluded, the Government, through a Public Service Agency/ Badan Layanan Umum
(BLU) under the Ministry of Finance will take over the assets and enter into agreement with the winning bidder.

In case of assets recorded as SOE owned, the President Director will carry out the transaction in accordance with selection
procedures applicable for such SOE. After conclusion of the selection process, the SOE will enter into an agreement with the
winning bidder. Specific for this type of transaction, the SOE and winning bidder may establish a special purpose company.

Key terms and conditions
1. Payment of compensation/ Up-front payment:

As previously discussed, private sectors must compensate the State or SOE for the utilization of State or SOE asset. Such
payment must be made up-front, no later than 6 (six) months after execution of agreement.

As a rule of thumb, PR 32/2020 prescribes that the amount of up-front payment must be formulated (as owner’s estimate)
by the GCA. Prior to transaction, the GCA is also required to predetermine on how it will reinvest the up-front payment.

2. Handback of assets:

PR 32/2020 puts strong emphasis on handback of assets. It is understood that all LCS must be performed on an ‘operate
and transfer’ basis with asset handback requirements, similar to requirements in a typical Public-Private Partnership
(“PPP”) arrangement. Therefore, all assets (existing and any improvements) under an LCS arrangement must be
transferred back to the GCA upon expiry or early termination.

3. Intellectual property:

Any background or future intellectual property to be used in connection with any LCS projects must be granularly
standardized in the agreement. Such intellectual properties must always be available to be employed for the purposes of
the agreement.
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Project structure Under PR 32/2020, we are of the view that the asset
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Potential constrains

Itis undisputable that LCS will create benefits for both private sector and the Government. On the flip side, however, it is highly
likely that maturation of PR 32/2020 will depend on several factors, including overarching regulations and investment
restrictions.

For example, prior to PR 32/2020, the Government have established regulatory framework for utilization of State/ Region
Owned Assets and PPPs. This creates overlap in regulation of similar matter, which could potentially be a stumbling block in its
implementation.

Secondly, current negative list of investment and sectoral regulations limits the participation of private sector in the
development and operations of specific infrastructure. Such restrictions may be seen as an added complexity and therefore
hinders feasibility of a proposed LCS.

We will continue to monitor any development of this matter and provide you with an update accordingly.
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