
Tax Alert
VAT on supplies through delivery platforms

The High Court of Kenya in Commissioner of Domestic Taxes v Sendy Limited [2025] KEHC 14814 
(KLR) recently held that digital platforms that provide access to delivery services should account for VAT 
on the total fees charged including commission for use of the platform and delivery fees. 

The Court analysed the economic and commercial reality of the Respondent’s transactions and 
concluded that the Respondent held decisive control over the essential elements of the delivery service 
including setting terms, authorising the delivery, and collecting fees in its own name. The Court therefore 
concluded that the Respondent acted as principal in the transaction. In effect, it deemed the Respondent 
to be the provider of the delivery services and therefore liable to VAT on them. 

This alert analyses the decision and provides Deloitte’s views on what the decision portends.
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Background of the case

The Respondent (Sendy) was a digital marketplace 
platform provider connecting transporters to 
customers requiring transportation/delivery services. 

The Respondent received an assessment from the 
Appellant (Kenya Revenue Authority) on 22 
December 2022 relating to variances the Kenya 
Revenue Authority (KRA) noted following a 
reconciliation between Sendy’s turn-over per the 
Respondent’s bank statements and sales the 
Company declared in its tax returns. It covered both 
corporate tax and Value Added Tax (VAT). Following 
an objection, the Appellant vacated the corporate tax 
assessment but confirmed the VAT assessment. 

The Respondent appealed against the Appellant’s 
objection decision at the Tax Appeals Tribunal (TAT), 
an appeal that the TAT determined in favour of the 
Respondent. 

The issue for determination was whether the 
Appellant’s decision to subject  the fees earned from 
the transportation services  to VAT was justified. In 
its finding, the TAT found in favour of the Respondent 
and held that the Respondent was only a provider of 
the platform and not the transport services.

The TAT decision formed the gravamen of the appeal 
at the High Court. 

The Appellant’s arguments

The Commissioner argued that the Respondent is the 
principal supplier of the transport services and that 
the TAT erred by focusing only on the contractual 
form of the transaction. 

It was further the Commissioner’s submission that 
the TAT ought to have looked at the economic and 
commercial reality of the transactions facilitated by 
the Respondent. The Appellant further submitted 
that the TAT should have looked at the level of 
control over customer relationships, drivers, pricing, 
and payment for the transport services. To support 
this view, the Commissioner cited Reed 
Employment Ltd -vs- Revenue & Customs (2011) 
UKFT, a decision of the UK Tribunal.

The Commissioner considered the transaction to be 
a single composite supply taxable in the hands of the 
Respondent. 

Lastly, the Commissioner submitted that the 
Respondent had failed to discharge its burden of 
documentary proof in reconciling the variances 
noted.
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The Respondent’s arguments

On the other hand, the Respondent commenced by 
raising a preliminary objection challenging the 
jurisdiction of the High Court to hear the matter. The 
Respondent contended that the Court should only 
entertain appeals on matters of law pursuant to 
Section 56(2) of the Tax Procedures Act. The 
Respondent further submitted that an appeal 
challenging the characterisation of its business 
model was, in substance, an appeal challenging the 
TAT’s findings on matters of fact. 

The Respondent also reiterated that it is a technology 
company that provides a digital platform. It noted 
that this fact was proved at the TAT and was 
uncontroverted. 

The Respondent additionally relied on a private ruling 
it had obtained from the Commissioner that 
confirmed that transporters were liable for VAT on 
the transport services while the Respondent was 
only required to account for VAT on its commission. 
It submitted that a private ruling is binding on the 
Commissioner and attempts to renege on its own 
ruling are not only unlawful but also offend the 
principle of legitimate expectation.

Court’s decision

• On whether the appeal is competent before the 
Court, the High Court, while affirming that an 
appeal from a decision of the TAT must concern a 
point of law, found the appeal to have raised 
significant matters of law as it concerned the 
application of the VAT Act and the Tax Procedures 
Act on the Respondent’s contractual role and 
documentation. 

• On the substantive issue of the Respondent’s 
liability for VAT on the transport services, the 
Court relied on persuasive jurisprudence from the 
European Union (EU). In summary, it relied on: 

o The EU VAT law to conclude that transactions 
should be characterised to reflect their 
economic and commercial reality; 

o The “substance over form” doctrine to look 
beyond the contractual labels of the 
transaction. In this regard, it cited HMRC v 
Newey (t/a Ocean Finance) (Case C-653/11);

o Article 28 of the EU VAT Directive to invoke a 
deeming provision that deems intermediaries 
acting in their name but on behalf of a principal 
to buy and sell services provided by the 
principal. On this basis, the intermediary 
becomes liable for VAT on the full 
consideration paid by the final customer; and
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Court’s decision (continued)

o To buttress its findings, the High Court cited 
the CJEU’s decisions in Fenix International 
Limited v HMRC (Case C-695/20) and 
Asociación Profesional Elite Taxi v Uber 
Systems Spain SL (Case C- 434/15). In both 
decisions, the core reasoning was that where 
a platform controls or exercises decisive 
influence over the essential elements of the 
transaction, it is no longer a mere 
intermediary but is, for VAT purposes, the 
supplier.

• The Court therefore found the Respondent liable 
for VAT on the fees collected for the transport 
services.

• On the existing private ruling, the Court found 
that an administrative opinion cannot estop it 
from applying the correct interpretation of a 
statutory provision. It noted that while the ruling 
created a legitimate expectation for the 
Respondent, the same could not override the 
Court’s duty to interpret the law. 
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Our comments

• The High Court’s decision relies on persuasive jurisprudence to guide taxpayers on the VAT 
treatment of services that are supplied through digital platforms. Importantly, one must rely on the 
economic and commercial realities of the transactions. Platforms must also determine the level of 
control or decisive influence they maintain over essential aspects of the transaction including; the 
legal and operational framework, billing and payment, allocation of jobs, customer relationships. 
These considerations would form the basis for determining the party liable for VAT on the 
transaction.

• However, while we agree with the court that its primary duty is to interpret the law, we are of the 
considered view that Section 65(4) of the Tax Procedures Act makes a private ruling issued by the 
Commissioner under full disclosure of the particulars of a transaction binding on the 
Commissioner. 

• Respectfully, to conclude that the Court can set aside private rulings in exercise of its judicial 
mandate risks rendering the application of the said Section nugatory and incapable of application. 
Simply, why would taxpayers seek private rulings if they are likely to be set aside by the courts? 
Moreover, could such a decision have the unintended consequence of emboldening the 
Commissioner to negate a position previously taken in a private ruling on grounds that the Court 
may ultimately set it aside? Would it not amount to  misapprehension of the law to conclude that a 
statutory provision expressly  binding upon the Commissioner is, in substance, not actually binding 
on the Commissioner? These considerations raise significant questions as to the coherence and 
utility of the private ruling regime.

In conclusion, this decision is likely to have far reaching implications for providers of digital platforms 
whether resident or otherwise. While it could potentially be challenged at the Court of Appeal, the 
decision sets precedent and is law. Affected taxpayers should consider its implications on their 
operations.

Please reach out to your usual Deloitte contact should you wish to further discuss the contents of this 
alert.



© 2025 Deloitte & Touche LLP 6

www.deloitte.com

As one of the most iconic brands in Africa, and the world’s leading professional services firm, Deloitte has a proud history of attracting top talent and delivering value to clients. Over the 
course of more than 175 years, Deloitte has helped forge ecosystems that deliver breakthrough solutions that help our clients succeed in an era of complexity and disruption. 

Deloitte provides leading professional services to nearly 90% of the Fortune Global 500® and thousands of private companies. Our people deliver measurable and lasting results that help 
reinforce public trust in capital markets and enable clients to transform and thrive. Building on its 180-year history, Deloitte spans more than 150 countries and territories. Learn how 
Deloitte’s approximately 460,000 people worldwide make an impact that matters at www.deloitte.com.

This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited (DTTL), its global network of member firms or their related entities (collectively, the 
“Deloitte organisation”) is, by means of this communication, rendering professional advice or services. Before making any decision or taking any action that may affect your finances or 
your business, you should consult a qualified professional adviser. No representations, warranties or undertakings (express or implied) are given as to the accuracy or completeness of 
the information in this communication, and none of DTTL, its member firms, related entities, employees or agents shall be liable or responsible for any loss or damage whatsoever arising 
directly or indirectly in connection with any person relying on this communication. DTTL and each of its member firms, and their related entities, are legally separate and independent 
entities.

Contacts for this alert

Fred Omondi
East Africa Tax & Legal Leader
+254 20 4230 000
fomondi@deloitte.co.ke

Lilian Kubebea
Tax & Legal Partner
+254 20 4230 000
lkubebea@deloitte.co.ke

Charles Musyoka
Senior Tax Manager
+254 20 4230 000
cmusyoka@deloitte.co.ke
 

Kennedy Okoyo
Senior Tax Manager
+254 20 4230 000
kokoyo@deloitte.co.ke

Lillian King’oo
Tax Manager
+254 20 4230 000
lkingoo@deloitte.co.ke

http://www.deloitte.com/
mailto:fomondi@deloitte.co.ke
mailto:lkubebea@deloitte.co.ke
mailto:cmusyoka@deloitte.co.ke
mailto:kokoyo@deloitte.co.ke
mailto:kokoyo@deloitte.co.ke

	Slide 1: Tax Alert
	Slide 2
	Slide 3
	Slide 4
	Slide 5
	Slide 6

