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Introduction

The Tax Laws (Amendment) Act, 2024 and Tax Procedures (Amendment) Act, 2024 were assented into
law by the President on 11 December 2024 and published in the Special Issue of the Kenya Gazette on
13 December 2024.

The Tax Laws (Amendment) Act, 2024 has introduced amendments to the Income Tax Act (Cap 470),

Value Added Tax Act (Cap 476), Excise Duty Act (Cap 472) and the Miscellaneous Fees and Levies Act

(Cap 469C) while the Tax Procedures (Amendment) Act, 2024 has introduced amendments to the Tax
Procedures Act (Cap 469B).

All the changes introduced by the two Acts of Parliament come into force on 27 December 2024.

This publication provides a detailed analysis of the amendments introduced by the two Acts and their
impact.

The publication contains general information only and Deloitte is not, by means of this publication rendering accounting, business, financial, investment, legal, tax, or other professional advice or services. This publication is not a substitute for such professional advice or
services, nor should it be used as a basis for any decision or action that may affect your business. While all reasonable care has been taken in the preparation of this publication, Deloitte and its associates accept no responsibility for any errors it may contain, whether
caused by negligence or otherwise, or for any loss, however caused or sustained by any person who relies on it.
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1. Introduction of
the Domestic
Minimum Top-
up Tax Rules
(Pillar 2 Rules)
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Details

The Act has introduced a domestic minimum top up tax rule, which will allow Kenya to collect an
additional tax on the excess profits of a covered person whose combined effective tax rate in a year is
less than 15%.

A covered person has been defined as a resident person or a person with a permanent establishment in
Kenya who is a member of a multinational group, which has a consolidated annual turnover of 750M
Euros or more in the consolidated financial statements of the ultimate parent entity in at least two of the
four years of income immediately preceding the tested year of income.

The amount of tax payable shall be the difference between 15% of the net income or loss of a covered
person and the combined effective tax rate for the year, multiplied by the excess profit.

The effective tax rate for the covered person shall be determined as follows:
Sum of all the adjusted covered taxes x 100

Sum of all net income or loss for year of income

Adjusted covered taxes are the taxes recorded in the financial accounts for the income, profits or share of
the income or profits of a constituent entity where the constituent entity owns an interest and includes
taxes on distributed profits and deemed profit distributions under the Income Tax Act, subject to such
adjustments as may be prescribed.

Net income or loss is the net income or loss for the year after deducting the sum of losses of a covered
person as determined under the recognized accounting standards in Kenya.

Excess profit is the net income or loss less 10% of the employee costs and 8% of the book value of
tangible assets. The employee costs and book value of tangible assets may be adjusted as prescribed in
regulations.

The domestic minimum top-up tax rules shall not apply to public entities that are not engaged in business,
institutions which are exempt from income tax under Paragraph 10 of the Income Tax Act’s First
Schedule, pension funds and their assets, Real Estate Investment Vehicles that are Ultimate Parent
Entities (UPEs), non-operating investment holding company, Investment funds that are UPEs, sovereign
wealth funds, and Inter-Governmental or supranational organisations.

Our comments

¢ This amendment aligns Kenya’s tax landscape with
the Global Anti-Base Erosion Rules (GIoBE Rules)
spearheaded by the Organisation for the Economic
Cooperation and Development (OECD) with the aim
of ensuring that multinationals pay a minimum
effective corporate tax rate of 15% in all the
countries they operate.

¢ The proposed domestic minimum top up tax is part
of the OECD’s Pillar 2 framework.

¢ Under the GloBE Rules the “top-up tax” is calculated
and applied at a jurisdictional level using a
standardized base and definition of covered taxes to
identify those jurisdictions where an MNE is subject
to an effective tax rate below 15%.

¢ Multinational entities with operations in Kenya will
be required to monitor their effective tax rates to
ensure compliance with the minimum top-up tax
requirement.

e Companies which may have benefited from tax
incentives that give rise to low-tax outcomes may
now find themselves in a tax payable position.

¢ The Cabinet Secretary for the National Treasury is
required to issue regulations for clarity and effective
implementation of this provision.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024
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Increase of the
deductible limit
for pension
contributions

Limitation of the
tax exemption on
the income
earned by non-
residents from
projects that are
fully-funded
through grants.

Income of a
registered family
trust to be
taxable

©°2024. Deloitte & Touche LLP

Details

* The Act has amended Section 22A of the Income Tax Act to increase the deductible limit for
contributions made by an employer on behalf of an employee to a registered pension or
provident fund from KES 240,000 per year or KES 20,000 per month to KES 360,000 in a year
or KES 30,000 per month.

* Asimilar amendment has been made to increase the deductible limit of the contributions
made by an employee.

* The Act has introduced a limit to the income tax exemption applicable on the income of non-
resident contractors, subcontractors, consultants or employees involved in the
implementation of projects fully-funded by grants under an agreement between the
government and a development partner to the:

- Income earned during the tenure of the agreement; and
- Income directly related to the project.

* Income earned during the tenure of the agreement that is not directly related to the project
and all the income earned after the tenure of the agreement will not be exempted.

* The Bill proposes to amend paragraph 57 of the Income Tax Act’s First Schedule by deleting
the word “income or” in the paragraph. The Paragraph provides for income tax exemption on:

“The income or principal sum of a registered family trust”

* The amendment means that only the principal sum of a registered family trust shall be exempt
and not its income.

Our comments

* This amendment may have been informed by the coming into
force of the National Social Security Fund Act, 2013 (NSSF
Act), which has significantly increased social security
contributions made by employers and employees to the NSSF.

* The amendment offers an incentive to employers and
employees to make contributions to retirement schemes,
including private schemes.

* This amendment will control misuse of the income tax
exemption applicable to non-resident contractors,
subcontractors, consultants or employees involved in the
implementation of projects that are fully financed through
grants and providing clarity on the scope of the tax
exemption.

* Registered family trusts are mainly used for succession
purposes. Repeal of the income tax exemption applicable to
registered family trusts will make such structures unattractive
and reduce their use for succession purposes.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024
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5. Amendments * The Act has repealed all the provisions in Section 34 of the This amendment mitigates any legislative overlaps as most of the rates of tax are already stipulated

to Section 34 Income Tax Act and introduced the following provisions:

(1) The tax chargeable on any income specified in this Act
shall be at the rate specified in the Third Schedule.

(2) Subject to subsection 1, the transfer of interest in a
person shall be charged in accordance with the Ninth
Schedule.

(3) In this section, “person” does not include a partnership

©°2024. Deloitte & Touche LLP

in the Third and Ninth Schedules of the Income Tax Act.
However, the change in law has ramifications to resident persons as discussed below:

- Section 34(1)(c ) of the Income Tax Act provided for tax on the qualifying interest of an individual
to be charged at the qualifying interest of tax, which is the resident withholding tax rate
applicable on interest. This shielded the interest income of individuals from further taxation, as
the withholding tax of 10% in the case of housing bonds, 20% in the case of bearer instruments
and 15% in any other case was final tax. With the repeal of the provision, withholding tax on
interest income accruing to individuals may not be final tax and individuals may be required to
declare and pay further tax of up to 35% depending on their total income in a year.

- Section 34(1)(d) of the Income Tax Act provided for tax on the qualifying dividends to be taxed at
the qualifying dividend rate of tax, which is 5% while Section 34(1)(f) provided for tax on
dividends other than qualifying dividends to be taxed at the resident dividend withholding tax
rate, currently 10%. These two provisions shielded dividend income received by a resident
person from further tax, as the withholding tax on the same was deemed to be a final tax. With
the repeal of the provisions, dividend income received by both individuals and companies may
be subject to further taxation of up to 30% for companies and 35% for individuals.

- Section 34(1)(g) of the Income Tax Act provided for Fringe Benefits provided by an employer to
be charged at the resident corporation rate for the year, which is expressly specified in the Third
Schedule of the ITA to be 30%. The Repeal of this provision creates a legislative gap as the
applicable rate on fringe benefit is not expressly stated in the Income Tax Act.

There is need to specify under Section 34, 35 or the Third Schedule that the withholding tax on
dividend income and qualifying interest shall be a final tax. In the case of fringe benefit tax, a
legislative amendment should be introduced to specify the applicable tax rate.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024
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6. Threshold for
Investment
Allowance at 100%
or 150% lowered

7. Definition of
donation.
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The Act has introduced an amendment that lowers the threshold of the value of
investments required for one to be eligible for investment allowances of 100% or
150% in the first year of use from KES 2B to KES 1B, by deleting any mention of the
word “two billion shillings” in Paragraph 1A of the Income Tax Act’s Second
Schedule and replacing it with the word “one billion shillings”.

Paragraph 1A of the Second Schedule provides for the following accelerated
investment allowances on investments outside Nairobi City County (“Nairobi”) and
Mombasa County (“Mombasa”) on hotel buildings, buildings used for manufacture
and machinery used for manufacture:

- 100% where the investment is incurred in a special economic zone or where the
value of investment in the year of income under consideration is at least KES 250
million;

- 100% where the cumulative value of investment outside Nairobi and Mombasa in
the preceding 3 years of income is at least KES 2 billion;

- 150% on investments made on or before 25t April 2020 if the applicable
investment deduction rate was 150% provided the cumulative value of
investment on or before 25 April 2020 in the preceding 3 years of income was at
least 2 billion; and

- 150% where the cumulative value of investment in the 4 years of income
preceding 1 July 2022 or the 3 succeeding years of income after 1 July 2022 is at
least 2 billion.

The Act has introduced the following definition of “donation”:

“donation means a benefit in money in any form, promissory note or a benefit in kind
conferred on a person without any consideration and includes grants”.

This amendment may be aimed at encouraging investments within
the hospitality and manufacturing sectors, as the accelerated
allowances of 100% and 150% are currently limited to investments in
hotel buildings, buildings used for manufacture and machinery used
for manufacture.

Although this is a positive move, it is still unclear whether a taxpayer
can claim investment allowance at 100% or 150% on investments
incurred and put into first use in a period that is earlier than that in
which the threshold of the cumulative investment value is met. One
school of thought argues that the allowance should be claimed on
the total cumulative value notwithstanding that some assets may
have been put into use in an earlier year and a lower investment
allowance rate applied. However, another school of thought argues
that only investments on assets put into use in the year the threshold
is met should be eligible for the accelerated allowance. One would
have hoped that an amendment would have been introduced to
clarify this.

In addition, the restriction of the accelerated investment allowances
on only hotel buildings, buildings used for manufacture and
machinery used for manufacture is quite discriminatory. It would
have helped if the restriction was done away with.

This amendment is timely, as it aligns with the recently published
Income Tax (Charitable Organisations and Donations Exemption)
Rules, 2024, which are designed to establish the criteria that
charitable organizations must fulfil to qualify for tax exemption on
their income and the guidelines for donors to claim a deduction on
the donations that they make.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024
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1. Royalty definition e The Act has deleted the definition of royalty in Section 2 of the Income The main change in the definition is the inclusion of payments for use or the right to

expanded to
include all
software related
payments
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Tax

Act and substituted it with the following definition:

“royalty” means a payment made as a consideration for the use or the

righ
a)
b)

c)

d)
e)
f)

tto use
Any copyright of a literary, artistic or scientific work;

Any software, proprietary or off-the-shelf, whether in the form of
license, development, training, maintenance or support fees;

Any cinematograph film, including a film, or tape for radio or
television broadcasting;

Any patent, trademark, design or model, plan, formula or process;
Any industrial, commercial or scientific equipment; or

Information concerning industrial, commercial or scientific
equipment or experience, and any gains derived from the sale or
exchange of any right or property giving rise to that royalty.

use “any software, proprietary or off the shelf, whether in the form of license,
development, training, maintenance or support fees”.

This change will ideally mean that all software-related payments will qualify as
royalties, therefore, attract withholding tax at 5% for resident payments and 20% for
non-resident payments.

The expanded definition of “royalty” deviates from the globally accepted definition
of “royalty” where payments for copyrighted products (such as off-the-shelf or pre-
packaged software) do not qualify as royalties under the OECD’s rights-based
approach.

The expansion of the definition is likely informed by recent rulings where the Kenya
Revenue Authority’s interpretation of “royalty” with respect to software payments
was faulted. For instance, in the High Court’s judgment in Seven Seas Technologies
Limited v Commissioner for Domestic Taxes (Income Tax Appeal 8 of 2017) [2021]
KEHC 358 KLR, the High Court distinguished between the right to use copyrightin a
software vis-a-vis the right to use a copyrighted software, and ruled that the
software payments did not meet the threshold of a royalty.

The amendment also aligns with the proposed changes by the United Nations (UN)
Committee of Experts in International Tax Matters that has released a Discussion
Draft that considers the inclusion of software payments in the definition of royalties
in the UN Model Tax Convention. The aim is to charge tax on software related
payments where the commercial benefit is derived.

With this amendment, we are likely to witness vendors loading or passing over the
withholding tax to users through gross-up clauses in software contracts. This will
effectively increase software fees.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024
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2. Payments for * The Act has amended Section 35 of the Income Tax Act to introduce ¢ This amendment aims at increasing tax compliance and increasing revenue
supply of goods payments relating to the supply of goods to public entities within the collection, as withholding tax previously applied mainly on services.

to public entities
to be subject to
withholding tax

3 Payments for the

sale of scrap to
be subject to
withholding tax
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ambit of withholding tax.

The resident withholding tax rate shall be 0.5% while the non-resident
rate shall be 5%.

“Public entity” has been defined to mean a ministry, state department,
state corporation, County Government or agency of the National or
County Government.

The Act has amended Section 35 of the Income Tax Act to introduce
payments relating to sale of scrap within the ambit of withholding tax.

The withholding tax rate shall be 1.5% for both resident and non-
resident payments.

e Worth noting, however, is that the Act has not amended Section 10 of the Income
Tax Act to deem payments for supply of goods to public entities to be income. The
absence of a deeming provision may create room for tax disputes, especially on
non-resident payments.

e The withholding tax on supply of goods to public entities will shrink the margins of
vendors, especially non-residents, and may have negative cashflow implications.

¢ Non-resident vendors may likely load or pass the tax over to the procuring entities
through price increases or gross-up clauses in their contracts. This will effectively
lead to higher prices of goods supplied to public entities.

¢ This amendment is intended to increase tax compliance and increasing revenue
collection.

¢ We note, however, that the introduction of WHT on the sale of scrap metal is an
amendment that was not subject to public participation, as it was not among the
proposals contained in the Tax Laws (Amendment) Bill, 2024.

e We also note, as with the supply of goods to public entities, that the Act has not
amended Section 10 of the Income Tax Act to deem payments for sale of scrap as
income. Therefore, the absence of a deeming provision may create room for tax
disputes.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024 10
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1. Repeal of digital
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Details

The Act has repealed the Digital Service Tax (“DST”) regime and introduced a new tax
known as “Significant Economic Presence Tax” (SEP Tax”), which shall apply on the
income derived by a non-resident person from the provision of services through a
digital marketplace in Kenya.

A non- resident person shall be considered to have significant economic presence
where the user of the service is in Kenya.

SEP Tax shall not apply to:

- A non-resident person who offers the services through a permanent
establishment;

- Gains derived from the business of transmitting messages by cable, radio, optical
fiber, television broadcasting, Very Small Aperture Terminal (VSAT), internet,
satellite or by any other similar method of communication. (i.e., income subject to
tax under Section 9(2) of the ITA);

- Income subject to withholding tax;

- A non-resident person providing digital services to an airline in which the
Government of Kenya has at least 45% shareholding; or

- Non-resident person with an annual turnover of less than five million shillings.

The taxable profit of a person liable to pay the SEP Tax shall be deemed to be 10% of
the gross turnover, which amount shall then be taxed at 30%. Effectively, significant
economic presence tax shall be taxable at 3% of the gross turnover.

Persons subject to SEP Tax shall be required to submit a tax return and pay the tax due
to the Commissioner on or before the 20t day of the month following the end of the
month in which the service was rendered.

The Act provides that the Cabinet Secretary (“CS”) for the National Treasury and
Planning will make regulations for the better implementation of the proposed tax. We
expect the CS to issue regulations to provide further guidance on the tax.

Our comments

Kenya now joins other jurisdictions such as Nigeria, Israel and India
which have also introduced SEP tax to their tax laws.

SEP Tax shall be similar to DST in administration. However, while DST
was chargeable at 1.5% of the gross turnover, SEP Tax will apply at an
effective tax of 3% of the gross turnover.

Further, unlike DST that applies on the income of non-residents from
services provided over the internet or electronic platform to users in
Kenya, SEP Tax is expected to apply only on the income of non-resident
persons from the provision of services to users in Kenya through a
digital marketplace. Certain services provided over the internet or
electronic platform that are currently subject to DST shall therefore be
out of the realm of SEP Tax.

Worth noting, however, is that the expansion of the “royalty”
definition to include all software payments and introduction of
withholding tax (WHT) on payments made or facilitated through a
digital marketplace or platform will make various payments that would
ordinarily have attracted SEP Tax to be out of scope of the SEP Tax
regime, as SEP Tax should not apply on any income that is subject to
WHT.

The exemption of non-resident persons rendering services to an
airline which the Kenyan Government has a controlling interest from
the SEP Tax could be aimed at cushioning Kenya Airways Plc from the
adverse impacts of this tax on its performance.

The exemption of non-resident persons with less than KES 5 million
annual turnover from the SEP Tax regime is welcome. However, it is
unclear whether the threshold refers to the global turnover or
turnover on services provided to users in Kenya. Although the wording
seems to indicate “global” turnover, clarity will be required.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024 12
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2. Withholding tax to
apply on payments
made or facilitated
through a digital
marketplace or
platform
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e The Act has introduced a withholding tax obligation on
payments made or facilitated by owners or operators of
digital marketplaces or platforms in respect of digital
content monetization, property or services.

¢ The Income Tax Act currently defines a “digital
marketplace” as an online or electronic platform which
enables users to sell or provide services, goods or other
property to other users.

¢ The Income Tax Act did not have a definition of “platform”.
This has now defined as a digital platform or website that
facilitates the exchange of a short-term engagement,
freelance or provision of a service, between a service
provider, who is an independent contractor or freelancer,
and a client or a website.

This change signifies the Government’s intention to expand the tax bracket by bringing to tax
the Hard-To-Tax sectors of the Kenyan economy that utilize technology.

The Bill had deemed all payments made or facilitated through a digital marketplace or
platform in respect of digital content monetization, services, property or goods to be income.
However, we note that the Act has excluded payments relating to “goods’’. This means that
no withholding tax should apply on payments in respect of goods. Owners or operators of
digital marketplaces or platforms will be required to establish the purpose for which a
payment is made so as not apply on payment in respect of goods.

Further, with the introduction of significant economic presence (SEP) tax on the income of
non-residents from the provision of services to users in Kenya through a digital marketplace,
non-residents that provide services to users in Kenya through third party digital marketplaces
or platforms will automatically fall out of the SEP tax regime, as the SEP tax regime expressly
excludes income that is taxed under the WHT regime from its scope. Therefore, we are likely
to see owners or operators of digital marketplaces or platforms being compelled to register
and account for WHT at 20% on income derived by non-resident service providers such as
developers from users in Kenya.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024 13
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Capital Gains Taxes

# Amendment Details Our comments

1. Lower threshold for e The Act has lowered the threshold for applicability of the reduced Capital Gains Tax * We anticipate expect this amendment to promote the growth
the applicability of the (“CGT”) rate of 5% (instead of 15%) by a firm certified by the Nairobi International of NIFCA, which was established to attract responsible and
reduced CGT rate of Finance Centre Authority (“NIFCA”). The reduced rate will apply where: ambitious businesses to Nairobi and provide them with
5% to firms certified - The firm invests at least KES 3 billion in one or more entities incorporated or favourable growth conditions in Kenya and‘in.the region, as
by the Nairobi registered in Kenya within two years; and more firms will be encouraged to have their investments

International Finance Th fer of the i ) de after 5 fthe d fthei
Centre Authority - e transfer of the investment is made after 5 years of the date of the investment.

Presently, the reduced CGT rate only applies to firms certified by the NIFCA that had
invested at least KES 5 billion in Kenya before 1 January 2023.

certified by the NIFCA.

©°2024. Deloitte & Touche LLP The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024 15
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Personal Income Tax

# Amendment Details Our comments
1. Deductible * The Act has introduced the following allowable deductions under section 15 (2) of the * The introduction of additional income tax bands of 32.5% and
contributions Income Tax Act through the introduction of new paragraphs (ac), (ad) and (ae) 35% through the Finance Act, 2023, increases in the National
against an respectively; Social Security Fund (NSSF) deductions every year following the
individual’s income - Inthe case of an employee, the amount deducted as affordable housing levy in Foming in‘to force of the NSSF Act in'2023, the recent
accordance with section 5(1)(a) of the Affordable Housing Act, 2024; mtrodu.ctlon of the Affordzflble Housing Levy (AHL), and the
- A contribution to a post-retirement medical fund subject to a limit of fifteen thousand recent introduction of Social Health Insurance Fund (SHIF)
shillings per month. contributions have led to reduced disposal incomes of
- Contributions made to the Social Health Insurance Fund (SHIF) in accordance employges. The deductions are 'therefore welcome, as they will
with section 27(a) and (b) of the Social Health Insurance Act, 2023; offer relief to many employees in the formal sector.

* Although some of these deductions were previously offered as
tax reliefs with limits, the shift to deductions is welcome since
the allowable deductions provide a better cushion against the
heavy tax burden for most employees. That said, there is need
to relook at the overall tax burden with a view to reducing it
given the negative impact on individual taxpayers, especially

employees.

2. Increase of * The Act has amended Sections 22A and 22B of the Income Tax Act to increase the * This is a welcome move that has been long overdue. Considering
allowable maximum allowable pension or provident fund deductions against an individual’s income the prevailing hard economic times and the steady increase in
deductions for from the current KES 240,000 per year (KES 20,000 per month) to KES 360,000 per year inflation levels over the last 17 years when the limits have not
contributions made (KES 30,000 per month) for registered pension funds, provident funds and individual been reviewed, one would have expected the government to at
to registered retirement funds. least double these limits and provide for an annual inflationary
pension or adjustment going forward to cover for the expected annual
provident funds increases on NSSF contributions and to ensure certainty.

* The increase will partially cushion employees contributing
towards retirement savings as they can capitalize on maximizing
their pension contributions as they reduce their tax burden.

©°2024. Deloitte & Touche LLP The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024 17
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3. Increase of the tax-  *
exempt threshold
for meals provided
to employees

4, Increase of the tax-
exempt threshold
for gratuity
payments
transferred to a
registered pension
scheme

5. Increase in the tax-  *
exempt threshold
for non- cash
benefits

©°2024. Deloitte & Touche LLP

Details

The Act has amended Section 5(4)(f) of the Income Tax Act to increase the non-taxable
value of meals served to employees in a canteen or cafeteria operated or established by
the employer or provided by a third party who is a registered taxpayer (whether the meals
are supplied in the premises of the employer or the premises of the third party) from KES
48,000 per year to 60,000 per year.

The Act amends Section 5(4)(g) of the Income Tax Act to increase the tax-free gratuity
payment transferred to a registered pension scheme from KES 240,000 to KES 360,000 for
each year of service.

The Act has amended Section 5(2)(b) of the Income Tax Act to increase the tax-exempt
threshold for non-cash benefits not expressly provided for in the Income Tax Act from the
current KES 36,000 per year to KES 60,000 per year.

Our comments

This is a welcome provision since it aligns with the increased
cost of living.

In our view, it may be useful for the government to consider a
review of this threshold every 2-3 years or adopt an annual cost
of living adjustment to keep aligning with the prevailing
economic times.

This is a welcome provision and aligns with the increased tax
allowable pension and provident fund contributions. It will also
encourage employees under gratuity schemes to save more for
retirement.

This is a positive measure since the current threshold has not
been revised since 2006. Therefore, the increase aligns with the
ever-rising cost of living and thus should go a long way in
cushioning employees during this hard economic time.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024 18
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6. Increase in owner
occupier mortgage
interest deduction

7. Tax exemption on
retirement benefits
from a Pension or
provident fund
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Details

The Act has amended Section 15(3)(b) of the Income Tax Act to increase the mortgage
interest deduction against personal income from the current KES 300,000 per year to KES
360,000 per year in respect of money borrowed by an individual from one of the six
financial institutions specified in the Fourth Schedule and applied to the purchase or
improvement of premises occupied by him/her for residential purposes during that year
of income.

The Act has amended Paragraph 53 of the First Schedule of the Income Tax Act by deleting
the current tax exemption for monthly pension payments to persons aged 65 years or
above and replacing this with an exemption on payment of pension benefits from a
registered pension fund, registered provident fund, registered individual retirement fund,
public pension scheme or National Social Security Fund, made to an individual

upon attainment of the retirement age determined in accordance with the rules of the
fund. This exemption shall also apply to:

- Payment of gratuity or other allowances paid under a public pension scheme
- Payment of a retirement annuity; or

- Withdrawals from the fund prior to attaining the retirement age due to ill health; or
withdraws from the fund after the twenty years from the date of registration as
a member of the fund.

Our comments

This is a welcome move since it will partially cushion individuals
who have taken mortgages for their residential homes especially
with the introduction of affordable housing levy and the
increases in cost of borrowing.

It may also encourage uptake of mortgages for residential
purposes especially under the government’s affordable housing
scheme or the governments’ partially owned Kenya Mortgage
Refinancing Company (KMRC) thus aligning with the
government’s agenda on housing.

However, the above increase may still not be sufficient
considering the prevailing high interest rates on mortgages and
the reduced disposable incomes due to higher statutory levies
and deductions.

The amendment aims to address the issue of age discrimination
on eligibility for tax exemption on pension benefits received on
retirement.

This is a positive move as it will also increase the disposable
incomes for individuals upon retirement, or where one is
incapacitated due to ill-health and therefore wholly dependent
on their retirement savings.

The amendment also aligns with the international best practice
of exempting from tax retirement benefits and is likely to
encourage savings for retirement.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024
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8. Amendment of the * The Act amends the definition of an individual retirement fund under section 2 of the The amendment is a welcome change given the funds currently
definition of Income Tax Act to remove the requirement for registration with the Commissioner of need to be registered with the Commissioner appointed through
individual Income Tax. the Kenya Revenue Authority Act in addition to the statutory

retirement fund,
provident and
pension funds

* The Act further proposes to amend the definitions of "pension fund" and "provident
fund” under the same section by removing the requirement to have them registered with
the Commissioner in such manner as may be prescribed for tax deductibility.

* The Act has introduced new definitions of “registered individual retirement fund”,
“registered pension fund” and “registered provident fund” to mean funds which have
been registered with the Retirement Benefits Authority.

9. Deletion of * The Act has removed the Affordable Housing relief by repealing Section 30A and
affordable housing paragraph 3 under Head A of the Third Schedule to the Income Tax Act. The relief had
relief earlier been introduced through the Tax Laws Amendment Act under the affordable

housing agenda by the previous government.

©°2024. Deloitte & Touche LLP

registration with RBA for the contributors to be eligible for tax
deductibility. An individual retirement fund will now be
considered registered for tax purposes where the trust deed for
such a fund has been registered with the Retirement Benefits
Authority (RBA).

The requirement for registration of the retirement funds with
the Commissioner for tax purposes has tended to create
ambiguity and duplication of efforts since the statutory
registration lies with the RBA. This proposal will eliminate this
ambiguity and contribute towards improving ease of doing
business.

Dropping of the relief is informed by the simultaneous
amendment to make the affordable housing levy a tax-
deductible contribution.

This eliminates the ambiguity that was presented by the non-
alignment of the Affordable Housing relief in the Income Tax Act
which applied to voluntary contributions under the Affordable
Housing Scheme introduced in 2018, and the recent Affordable
housing levy which is a mandatory form of tax.
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10. Repeal of the
provision of
insurance relief for
NHIF contributions
and deletion of
post-retirement
medical fund relief

11. Deletion of
definitions relating
to the wife’s
incomes and the
rates applied
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Details

* The Act has repealed Section 31(1)(c)(v) of the Income Tax Act to remove the provision of
insurance relief on contributions paid towards National Health Insurance Fund (NHIF).

* Inthe same breath, it also removes the relief on post-retirement medical fund
contributions by repealing Paragraph 4 under Head A of the Third Schedule to the Income
Tax Act.

* The Act amends Section 2 of the Income Tax Act by deleting the definitions of wife’s

employment income, wife’s professional income, wife’s self-employment income and
their rates.

Our comments

* This is guided by the fact that the Act has made Social Health
Insurance Fund contributions and the post-retirement medical
fund contributions (up to KES 15,000 p.m.) tax-deductible.

* Under the infamous Finance Bill 2024, the proposal was to
delete the entire provision on insurance relief for both health
policies and the now defunct NHIF. This current amendment
allows individuals to continue enjoying insurance relief in
respect to other qualifying personal health policies.

* This a positive move as it will lead to increased disposable
incomes for individuals making these contributions

* Thisis a clean up following the deletion of “wife’s employment
and professional income” from being considered a specified
source of income under the Income Tax Act through Finance Act
2023. This also ensures gender equity and neutrality.
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Introduction of tax
exemption on
reimbursements to
public officers

Registration of
Personal
Identification
Numbers(PINs) for
employees working
remotely.
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Details

* The Act has introduced a tax exemption for amounts paid or granted to public officers
as reimbursements for expenditure incurred for the purpose of performing official
duties notwithstanding the ownership or control of the assets purchased with effect
from 27 July 2022.

* The Act introduces Paragraph 16 in the First Schedule to the Tax Procedures Act to
provide that employees working remotely outside Kenya for an employer in Kenya
would be eligible to register for Tax PINs, except for employees working for the national
carrier.

Our comments

This provision was previously proposed in the Finance Bill 2023 but
dropped after public participation. The proposal was also in the
Finance Bill 2024 that was not enacted following wide protests.

In our view, this provision will likely create an avenue for misuse of
public funds since the provision does not restrict ownership or
control of the assets purchased using such reimbursements. This is
especially where there’s no requirement to account for the
reimbursements.

It is worth noting that this provision was introduced after public
participation on the Tax Laws (Amendment) Bill, 2024.

This introduction aims to align the tax legislation with the changing
nature of work and global mobility trends that have resulted to an
increase in remote workers. It is likely to increase employment tax
compliance by simplifying tax deduction and remittance for
taxable remote workers based outside Kenya. The exception for
employees of the national carrier, which is an amendment to the
initial proposal in Finance Bill 2024, may have been informed by
the nature of their work and to shield them from double taxation.

This is likely to increase PAYE collections for the government
especially if it's accompanied by easier registration process not
only for tax but for immigration as well.

To achieve the intended objective, this might necessitate the
Kenya Revenue Authority (KRA) to ease documentation
requirements for obtaining Tax PINs for foreign remote workers.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024
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1. Time of supply for
exported goods.

2. Amendment of the
input tax
apportionment
ratio provisions
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Details

e The Act has amended Section 12 of the VAT Act by introducing subsection 5.

¢ The new subsection provides that the time of supply for exported goods shall be the time
when the certificate of export or such other equivalent export document has been issued
by Customs.

¢ The Act has deleted the 90-10 input tax apportionment rule which guides deduction of
input tax incurred to make taxable and non-taxable supplies. It has amended Section 17 of
the VAT Act by deleting Subsection 7.

e Subsection 7 allows deduction of all input tax where the value of taxable supplies
(standard rated and zero rated) is more than 90% of the total supplies and disallows
deduction of all input tax where the value of taxable supplies is less than 10% of the total
supplies.

Our comments

Previously, the VAT Act did not provide specific provisions with
respect to the time of supply of exported goods.

The amendment compliments the Value Added Tax Regulations,
2017 (VAT Regulations) which lists documentation required as
proof of exportation of goods. Some documentation listed in the
VAT Regulation include an export or transfer entry certified by a
proper officer of Customs at the port of exit.

The amendment may also be informed by KRA’s recent focus on
exporters of goods requiring them to provide copies of export
documents to demonstrate that the goods left Kenya.

The KRA should ensure certificates of export are issued
promptly so that taxpayers are not disadvantaged when
required to prove exportation of goods.

This change will affect taxpayers who deal with both taxable and
non-taxable supplies. Taxpayers are therefore required to
apportion input tax irrespective of whether the taxable or non-
taxable supplies are more than 90% of the total supplies.

This will benefit taxpayers who have a bigger proportion of
exempt sales compared to taxable sales as they will be able to
claim input tax attributable to taxable supplies. On the other
hand, the amendment will disadvantage taxpayers with a bigger
portion of taxable sales compared to exempt sales as they will
have to restrict input tax deduction based on the input
apportionment formula.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024
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3. Refund of historical e The Act has amended Section 17 (5) of the VAT Act by introducing a new subsection 5(ea) e This will enable taxpayers with historical VAT credits that cannot

VAT credits arising as below. be offset against output tax since their supplies became zero-
from a taxable rated, to apply for cash refund from the Commissioner even if
supply becoming In the case of a taxable supply that is zero-rated or exempted, such excess arose on the historical credits did not arise from making zero-rated sales.
zero-rated. account of permanent credit position in favour of a registered person due to the difference

e For example, the VAT status of Liquefied Petroleum Gas (LPG)
has undergone several changes in the recent past that left
supplies of LPG with VAT credits that cannot be offset against
output tax as well as be refunded by the Commissioner as
discussed below:

between the rate applicable on the 15t July 2022 and a lower rate of tax and that such
credit position existed on the date that the taxable supply became zero- rated or
exempted:

Provided that notwithstanding the provisions of subsection (5), a registered person who
incurred such a credit shall apply to the Commissioner for relief within six months after the - VAT at 16% was introduced on LPG from 1*t July 2021 and
commencement of this provision. from 15t July 2022, the rate was reduced to 8%.

- Given the low margins on the supply of LPG, the reduction in
the VAT rate may have left suppliers in a VAT credit position
due to the difference in VAT incurred on purchases at 16%
prior to 15t July 2022, and the VAT levied on sales at 8% after
15t July 2022.

- From 01 July 2023, the supply of LPG became zero-rated.
Therefore, there has been no output VAT that could reduce
the historical VAT credits arising from the difference in the
16% VAT rate suffered on purchase prior to 1%t July 2022 and
the 8% reduced rate applied on sales after 15t July 2022.

o Affected taxpayers should promptly apply for the refund of the
historical VAT credits pursuant to this change since the benefit is
only valid for six months from the commencement of this Act.
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4, Removal of the
deduction of input
tax relating to
supplies to official
aid funded
projects.

5. Application of East
African Community
Customs
Management Act,
2004 (EAC CMA) to
exported goods.

6. Exemption of
transfer of business
as a going concern
from VAT.
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Details

The Act has amended Section 17 of the VAT Act by deleting Subsection 8 which provides
that a registered person who is a manufacturer may make a deduction of input tax with
respect to taxable supplies made to an official aid funded project as may be approved by
the Cabinet Secretary in accordance with the First Schedule.

The Act has amended Section 65 of the VAT Act by inserting the words "and exported
goods" immediately after the words “imported taxable goods".

The Act has introduced paragraph 35 under Part Il of the First Schedule to the VAT Act
which exempts transfer of a business as a going concern from VAT.

Our comments

e Previously, Section 17 (8) of the VAT Act allowed VAT registered
manufacturers who make taxable supplies to approved official
aid funded projects that are exempt from VAT to take a
deduction of input tax incurred in the process of providing the
supplies.

e The amendment means that suppliers to such projects will be
required to absorb the input VAT as part of their cost thus
passing it on to the official aid funded projects.

¢ Anincrease in cost to the official aid funded projects will require
the projects to seek additional funding to meet the project
goals.

* Previously, the provisions of EAC CMA only applied to imported
taxable goods as defined by the VAT Act.

¢ The amendment seeks to expand the application of EAC CMA to
exported goods for VAT purposes.

* The amendment exempts the transfer of business as a going
concern (TOGC) from VAT. This a welcome move that will entice
restructuring transactions. However, drafters of the amendment
should consider providing clarity on what qualifies as TOGC to
avert any ambiguity and potential disputes with the KRA.
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Details

The Act has deleted paragraph 69 which exempts carrier tissue white, 1 ply 14.5 GSM of
tariff number 4703.21.00 and replaced it with a new Paragraph 69 which exempts goods of
tariff number 4703.21.00 for use in the manufacture of baby diapers, adult diapers,
sanitary towels (pads) and tampons.

The Act has also deleted Paragraph 70 which exempts IP super soft fluff pulp- for-fluff 310
treated pulp 488*125mm (cellulose) of tariff number 4703.21.00.

The Act has amended paragraph 57 of the First Schedule to the VAT Act to exempt from
VAT all goods including material supplies, equipment, machinery and motor vehicles for
official use by the Defence Forces Welfare Services and the National Intelligence Service.

Paragraph 57 initially exempted all goods including material supplies, equipment,
machinery and motor vehicles for official use by the Kenya Defence Forces and the
National Police Service.

The Act has amended paragraph 101 of the First Schedule to the VAT Act to change VAT
exemption on alcoholic or non-alcoholic beverages supplied to the Kenya Defence Forces
Canteen Organization from Kenya Defence Forces Canteen Organization to the Defence
Forces Welfare Services.

The Act has deleted paragraph 114 which exempts taxable goods supplied to persons that
had an agreement or contract with the Government prior to 25" April 2020 and the
agreement or contract provided for exemption from VAT, provided that this exemption
shall apply to the unexpired period of the contract or agreement and upon
recommendation by the Cabinet Secretary responsible for matters relating to energy.

Our comments

The amendment will limit the VAT exemption to goods under
tariff code 4703.21.00 for use in the manufacture of baby
diapers, adult diapers, and sanitary towels and tampons. Goods
under tariff code 4703.21.00 intended for other uses will be
taxable at 16%.

This change expands the exemption of all goods including
material supplies, equipment, machinery and motor vehicles for
official use to the Defence Forces Welfare Services and the
National Intelligence Service in addition to the Kenya Defence
Forces and the National Police Service that are currently
exempted from VAT.

The amendment changes the exemption from alcoholic or non-
alcoholic beverages supplied to Kenya Defence Forces Canteen
Organization to alcoholic or non-alcoholic beverages supplied to
the Defence Forces Welfare Services.

The measure will result in the mentioned taxable goods being
subject to VAT at 16%.
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The Act has amended the proviso to paragraph 146 which exempts such capital goods the
exemption of which the Cabinet Secretary may determine to promote investment in the
manufacturing sector.

7. Other amendments
to Part | of the First
Schedule to the

VAT Act...cont'd * The new proviso indicates that the exemption only apples to capital goods whose value of

investment is not less than two billion shillings, and the exemption was granted before 1%
January 2024 and shall continue to apply for twelve months after this date.

* The Act has introduced paragraph 149 which exempts all imported inputs and raw
materials supplied to manufacturers of agricultural pest control products upon
recommendation by the Cabinet Secretary for the time being responsible for agriculture.

* The Act has also introduced paragraph 150 which exempts agricultural pest controls
products.

* Relatedly, the Act has deleted paragraph 16 and Paragraph 19 of Part A of the Second
Schedule to the VAT Act which zero-rated these items, respectively.

©°2024. Deloitte & Touche LLP

Our comments

* The change means that only exemptions granted by the Cabinet
Secretary before 15t January 2024 will continue to apply for a
period of 12 months and lapse on 31 December 2024. Any
application for exemption granted after 1%t January 2024 will not
be applicable upon commencement of this Act.

* This amendment amounts to retrospective application of the
law where an Act that is taking effect on 27 December 2024
contains provisions that are effective from January 2024 long
before the Act underwent the legislative cycle. We anticipate
this provision to be challenged in the Courts of law.

* Further, the change disincentives investors from making capital
investments in Kenya as there will be an additional cost
resulting to VAT charged at 16% on the supply of capital goods
after the exemption lapses.

* The move from zero-rating to exemption means that businesses
will bear the incidence of VAT incurred on taxable supplies that
such businesses acquire for production purposes. Such VAT will
expectedly result in higher business costs and, perhaps, a
proportionate increment in the prices of pest control products.

* These amendments are aligned with the Government’s
intention of managing its tax expenditure of which VAT refunds
emanating from zero-rating is one.
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7. Other amendments *
to Part | of the First
Schedule to the
VAT Act...cont’d
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The Act has introduced paragraph 151 which exempts
fertilizers of Chapter 31.

The Act has also introduced paragraph 152 which
exempts inputs or raw materials locally purchased or
imported by manufacturers of fertilizer as approved
from time to time by the Cabinet Secretary responsible
for Agriculture.

Relatedly, the Act has deleted paragraph 24 and
Paragraph 25 of Part A of the Second Schedule of the
VAT Act which zero-rated these items, respectively.

The Act has introduced paragraph 153 which exempts
the supply of denatured ethanol of tariff number
2207.20.00.

The Act has introduced paragraph 154 which exempts
taxable goods of Chapter 5407 and Chapter 6309
imported as raw materials for manufacture of textile
products in Kenya upon recommendation of the Cabinet
Secretary responsible for investments, trade and
industry

Our comments

* The move from zero-rating to exemption means that businesses will bear the incidence of VAT
incurred on taxable supplies that such businesses acquire for production purposes. Such VAT will
expectedly result in higher business costs and, perhaps, a proportionate increment in the prices of

fertilizers.

* These proposals are aligned with the Government’s intention of managing its tax expenditure

amongst them being VAT refunds emanating from zero-rating.

* Denatured ethanol is used in several industrial processes such as the manufacture of industrial

solvents, disinfectants, and as fuel in oil heater amongst other uses.

* The Finance Act, 2021 introduced exemption of denatured ethanol of tariff number 2207.20.00
through Paragraph 138 in Part | under the First Schedule of the VAT Act with effect from 15t July

2021. The exemption applied until 24 April 2024 when The Statute Law (Miscellaneous
Amendments) Act, 2024 deleted Paragraph 138 from the exemption schedule of the VAT Act.

* Upon deletion of Paragraph 138, the supply of denatured ethanol has been attracting VAT at 16%.

This Act has reintroduced the exemption of denatured ethanol of tariff number 2207.20.00.

* This change will encourage investors and manufacturers to invest in various industries in which

denatured ethanol of tariff number 2207.20.00 is a raw material.

* We note that the Act has introduced a similar exemption with respect to Import Declaration Fee

and Railway Development Levy under the Miscellaneous Fees and Levies Act.

* These changes add to the duty incentives already available for textile manufacturers and are
aimed at encouraging investors or manufacturers of textile products to invest in the textile

industry.
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1. Definition of a ¢ The Act has introduced a definition of a digital lender under Section2 of e Fees charged by digital lenders are subject to excise duty at 20%. The EDA has
digital lender. the Excise Duty Act, 2015 (EDA) to mean a person holding a valid digital defined the term digital lender to provide clarity on persons required to account
credit providers licence issued by the Central Bank of Kenya. for excise duty under the foregoing provision in a bid to avoid ambiguity and

mitigate against potential disputes that may arise from varying interpretations by
the Kenya Revenue Authority (KRA) and taxpayers.

2. Introduction of ¢ The Act has amended Section 5 of the EDA by introducing excise duty e The EDA previously provided for excise duty on excisable services provided from a

excise duty on
excisable services
offered by a non-
resident through a
digital platform.
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on excisable services offered by a non-resident through a digital
platform. The excise duty shall be payable by the non-resident offering
the service.

place of business of the supplier in Kenya. The new measure expands the scope of
excisable services to include those provided by non-resident persons through a
digital platform.

¢ This means that providers of excisable services (e.g. money transfer services,
betting and gaming, internet data services) based outside Kenya will be required to
account for excise duty on these services when provided through a digital
platform.

e The amendment is aimed at providing a level playing field for resident and non-
resident providers of excisable services from an excise duty perspective and will
generate additional revenue for the Government.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024 31



Introduction Corporate Tax Withholding Tax Digital Taxes Capital Gains Personal Income Tax Value Added Tax Excise Duty Miscellaneous Fees and Tax Procedures
Tax Levies
Excise Duty
# Amendment Details Our comments
3. Introduction of ¢ The Act has amended Section 7(2) of the EDA by introducing remission * Section 7(2) of the EDA previously provided for excise duty remission on beer or
excise duty of excise duty on spirit made from sorghum, millet or cassava or any wine made from sorghum, millet or cassava or any other agricultural products,
remission on spirit. other agricultural products, (excluding barley), grown in Kenya. (excluding barley), grown in Kenya.

4. Payment of excise * The Act has amended Section 36(1A) of the EDA by increasing the

duty on alcoholic period within which excise duty on alcoholic beverages should be
beverages by the remitted to the Commissioner from 24hrs to the fifth day of the
fifth day of the following month upon removal of the goods from the stockroom.

following month
upon removal of
the goods from the
stockroom.
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* The remission is granted by the CS at 80% upon application by manufacturers of
beer in accordance with the Excise Duty (Remission of Excise Duty) Regulations,
2017.

* The Act has extended the duty remission to spirits manufactured using locally
grown agricultural produce(excluding barley). In order for the remission to take
effect, the CS will be required to include spirits in the duty remission regulations.

* This is a welcome move that will improve the affordability of locally brewed spirits
and discourage consumption of illicit alcohol.

* This measure will also increase demand for locally grown agricultural produce such
as grapes and sugar-cane used in the manufacture of spirits.

* In 2023, the Government amended the timelines within which excise duty on
alcoholic beverages should be remitted to the Commissioner from once per month
to every 24 hrs.

* The amendment is a welcome move that will ease the administrative burden and
improve the cash flow position for licensed manufacturers of alcoholic beverages.
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5. Changes in excise e The Act has increased excise duty on imported sugar from KES 5 per kg e Excise duty was introduced on sugar through the Finance Act 2023 but only

duty rates of
imported sugar.

6. Increase of excise
duty rates on some
tobacco products.
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to KES 7.5 per kg.
e The Act has also excluded raw sugar imported for processing by a
licensed sugar refinery from excise duty.

e The Act has increased excise duty on various tobacco products as
follows:

- Products containing nicotine or nicotine substitutes intended for
inhalation without combustion or oral application but excluding
medicinal products approved by the Cabinet Secretary responsible
for matters relating to health and other manufactured tobacco and
manufactured tobacco substitutes that have been homogenized and
reconstituted tobacco, tobacco extracts and essences from KES
1,595 per Kg to KES 2,000 per Kg.

- Liquid nicotine for electronic cigarettes from KES 70 per millilitre to
KES 100 per millilitre.

excluded sugar imported by registered pharmaceutical manufacturers. The
amendment has extended the exclusion to raw sugar imported for processing by a
licensed sugar refinery. In our view, this measure is aimed at discouraging
importation of refined sugar and encouraging processing of sugar in Kenya. We
note that the Tax Laws Amendment Bill had proposed to exclude sugar imported
by manufacturers, but this proposal was deleted by the National Assembly.

e Consumption of liquid nicotine has become popular in Kenya particularly amongst
the youth despite products containing liquid nicotine being shown to be associated
with negative health effects.

¢ This measure is geared towards discouraging consumption of these products to
protect the population from the associated health effects. It also aims to increase
the revenue collected on the affected products.

However, we note that the proposed excise duty increment is very steep
(representing about 42% increase from the current rate) and may adversely affect
the tobacco industry particularly considering that liquid nicotine may only have
been recently introduced by most players.
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7. Changes in excise * The Act has amended the excise duty rates on various products as follows: * The Act has amended excise duty rates on various products mostly

duty rates on
various goods.
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a)

b)

c)

d)

f)

g)

Cigarette with filters (hinge lid and soft cap) from KES 4,067.03 per Mille to KES
4,100 per Mille.

Cigarettes without filters (plain cigarettes) from KES 2,926.41 per Mille to KES
4,100 per Mille.

Imported sugar confectionary of tariff heading 17.04 from KES 42.91 per kg to
KES 85.82 per kg.

Wines including fortified wines, and other alcoholic beverages obtained by
fermentation of fruits from KES 243.43 per litre to KES 22.50 per centilitre of
pure alcohol.

Beer, cider, perry, mead, opaque beer and mixtures of fermented beverages
with non-alcoholic beverages and spirituous beverages of alcoholic strength not
exceeding 6% from KES 142.44 per litre to KES 22.50 per centilitre of pure
alcohol.

Beer, cider, perry, mead, opaque beer and mixtures of fermented beverages
with non-alcoholic beverages and spirituous beverages manufactured by
licensed small independent brewers from KES 142.44 per litre to KES 10 per
centilitre of pure alcohol.

Spirits of undenatured ethyl alcohol; spirits liqueurs and other spirituous
beverages of alcoholic strength exceeding 6% from KES 356.42 per to KES 10 per
centilitre of pure alcohol.

considered as “harmful products” in accordance with the Medium-
Term Revenue Strategy (MRTS) as follows:

Alcoholic beverages

In line with MRTS, the Government has imposed excise duty based on
the alcoholic content as opposed to total volume of the product to
discourage consumption of alcoholic beverages based on the level of
health risks posed.

Cigarettes

The amendment harmonises excise duty on filtered and non-filtered
cigarettes at KES 4,100 per Mille. Previously, filtered cigarettes
attracted a higher excise duty rate of KES 4,067.03. According to the
MRTS, harmonisation of excise duty on cigarettes is in line with
international best practice and is aimed at ensuring fairness.

Confectionery
The increase of excise duty on sugar confectionery from KES 42.91
per kg to KES 85.82 per kg is geared towards further discouraging

consumption of these products in light of the negative health effects
associated with consumption of sugar.
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8. Other changes in * Section 27(a)(i)(M) of the Act has amended the description “imported plates of plastic of tariff *  We note that the Act has amended the same
Part | of the First number 3920.10.90, 3920.43.90, 3920.62.90 and 3921.19.90” under Part | of the First Schedule of paragraphs under Part | of the First Schedule of the
Schedule to the the EDA to read “Imported self-adhesive plates, sheets, film, foil, tape, strip and other flat shapes, EDA under different sections of the Act in what
EDA of plastics, whether or not in rolls of tariff number 3919.90.90, 3920.10.90, 3920.43.90, 3920.62.90 appears to be a drafting error. It is therefore not clear

and 3921.19.90 but excluding those originating from East African Community Partner States that which descriptions and excise duty rates should apply.

meet the East African Community Rules of Origin”. * This may create confusion amongst for taxpayers on

* Section 27(a) (i) (M) of the Act has also revised the excise duty rate of the above items from 25% to which excise duty rate to use on the aforementioned
25% or 75 per kilogramme, whichever is higher. products.

* Separately, Section 27(a) (i) (O) of the Act has amended the above-mentioned description to read
“imported plates of plastic of tariff heading 3919.90.90, 3920.10.90, 3920.43.90, 3920.62.90 and
3921.19.90 but excluding those originating from East African Community Partner States that meet
the East African Community Rules of Origin.

* Section 27(a)(i)(0) of the Act has also revised the excise duty rate from 25% to 25% or KES 200 per
kilogramme, whichever is higher”

* Section 27(a)(i)(P) of the Act has amended the description “imported paper or paper board, labels
of all kinds whether or not printed of tariff heading 4821.10.00 and 4821.90.00 to read “Imported
paper or paper board, labels of all kinds whether or not printed of tariff heading 4821.10.00 and
4821.90.00 but excluding those originating from East African Community Partner States that meet
the East African Community Rules of Origin.

* Section 27(a)(i)(P) of the Act has also revised the rate on the above products from 25% to 25% or sh.
150 per kilogramme, whichever is higher.

* Separately, Section 27(a)(i)(T) has amended the provision above to read “printed paper or
paperboard of tariff heading 4811.41.90 or 4811.49.00 but excluding those originating from East
African Community Partner States that meet the East African Community Rules of Origin.

* Section Section 27(a)(i)(T) has further amended the excise duty rate of the products from 25% to
25% or KES 200 per kilogramme, whichever is higher.
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9. * The Act has amended the description of imported eggs of tariff heading
04.07 to exclude fertilized eggs for incubation imported by licenced
incubators.

10. * The Act has introduced excise duty on locally manufactured articles of .

plastic of tariff code 3923.30.00 and 3923.90.90.

©°2024. Deloitte & Touche LLP

Our comments

The exemption of imported fertilized eggs for incubation from excise duty is aimed

at reducing the cost of importing fertilised eggs in a bid to boost chicken farming in
Kenya.

The EDA previously provided for excise duty on imported plastics of tariff code
3923.30.00 and 3923.90.90 to protect local manufactures of plastic articles. The
introduction of excise duty on locally manufactured plastic articles is, in our view,
aimed at discouraging the use of plastics in line with the Government’s
environment protection goals.
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11. Introduction of
excise duty on

various products.

©°2024. Deloitte & Touche LLP

* The Act has introduced excise duty on various products as outlined below:

a)

b)

c)

d)

f)

g)
h)

Imported fully assembled electric transformers and parts of tariff codes
8504.10.00, 8504.21.00,8504.22.00, 8504.23.00, 8504.31.00, 8504.32.00,
8504.34.00 at 25%.

Imported printing ink of tariff 3215.11.00 and 3215.19.00 but excluding those
originating from East African Community Partner States that meet the East African
Community Rules of Origin at 15%.

Imported ceramic sinks, wash basins, wash basin pedestals, baths, bidets, water
closet pans, flushing cisterns, urinals and similar sanitary fixtures of tariff heading
6910 at 5% of customs value or KES 50 per kg.

Imported float glass and surface ground or polished glass, in sheets, whether or not
having an absorbent, reflecting or non-reflecting layer, but not otherwise worked
of tariff 7007 at 35% of customs value or KES 200 per kg.

Imported ceramic flags and paving, hearth or wall tiles; unglazed ceramic mosaic
cubes and the like, whether or not on a backing; finishing ceramics of tariff 6907 at
5% of customs value or KES 200 per kg.

Coal at 2.5%

Imported saturated polyester of tariff code 3907.99.00 at 20%.

Imported polymers of vinyl acetate/vinyl esters of tariff code 3905.21.00 at 20%.
Imported emulsion-styrene acrylic of tariff 3903.90.00 at 20%.

The introduction of excise duty on these products is aimed at
promoting local industries by increasing the cost of the imported
products and cushioning local manufacturers from competition
from imported products.
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12. Removal of excise duty
on various products

13. Introduction of excise
duty on fees charged on
advertisements via the
internet and social media
in relation to alcoholic
beverages, betting,
gaming, lotteries and
prize competitions.
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The Act has removed excise duty on the following products:

a) Imported pasta of tariff 1902 whether cooked or not cooked or stuffed
(with meat or other substances) or otherwise prepared, such as spaghetti,
macaroni, noodles, lasagne, gnocchi, ravioli, cannelloni, couscous, whether
or not prepared.

b) Locally assembled electric vehicles.

The Act has introduced excise duty on fees charged on advertisements via the
internet and social media on alcoholic beverages, betting, gaming, lotteries
and prize competitions at 15%.

Previously, excise duty on such fees was only applicable on fees for
advertisements via the television, print media, billboards and radio stations.

* This measures will reduce the cost of imported pasta of tariff 1902 and
locally assembled electric vehicles.

e The amendment to exempt locally assembled electric vehicles is aimed
at promoting the local assembly of electric motor vehicles.

e Thisisin line with the Government’s recent launch of the national e-
mobility programme with the aim of accelerating e-mobility adoption,
empowering youth and lowering the operational cost in the boda boda
industry.

* The proportion of advertisements done via the internet and social
medial has soared within the last decade.

* This measure is aimed at broadening the excise duty applicable on
advertisement to include advertisement via the internet and social
media to ensure fairness and uniformity in taxation of advertisement
of alcohol, betting, gaming, lotteries and prize competitions.
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14. Increase of excise * The Act has increased excise duty on betting (excluding horse * Theincrease in the excise duty on betting, gaming, prize competition and lottery from

15.

duty rates on Betting
(excluding horse
racing), gaming, price
competition and
lottery (excluding
charitable lotteries)
services.

Definition of fees
charged by digital
lenders
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racing), gaming, price competition and lottery (excluding
charitable lotteries) from 12.5% to 15%.

The Act defines fees charged by digital lenders to include any
fees, charges or commissions charged by digital lenders relating
to their licensed activities but does not include interest, pre-loan
interest, post-loan interest, return on loan or any share of profit
or an insurance premium or premium based or related
commissions specified in the insurance Act or regulations made
thereunder

12.5% to 15% is aimed at increasing revenues to the government while curtailing the
consumption of these services. The continued increase of excise duty on betting,
gaming, price competition and lottery by the Government may ultimately lead to the
exit of more players from the Kenyan market and discourage further investment in the
industry.

We note that the Finance Act 2023 increased the excise duty rate from 7.5% to 12.5%.

By defining “fees charged by digital lenders” the Act exempts interest, post loan
interest and return on loan from excise duty. In our view, post loan interest could be
interpreted to include default interest/late payment penalty charged by digital lenders.
The exclusion of premiums or premium based commission appear irrelevant since these
fees are not ordinarily charged by digital lenders. The definition borrows heavily from
the definition of “other fees” charged by financial institutions which also exempts
premium and premium based commissions charged by insurers and insurance brokers.
The amendment aligns with the approach taken on core incomes of financial
institutions such as interest for banks, premiums for insurers and premium based
commissions for insurance brokers where these incomes are exempted from excise
duty.

This change will ensure uniformity on the scope of excisable fees charged on loans
issued by banks and other digital lenders and will ensure fairness and equity in the
financial sector. In addition, the definition will provide the much-needed clarity on the
scope of fees subject to excise duty and minimise potential disputes arising from
different interpretations of fees charged by digital lenders.

This is a welcome move as it will reduce the cost of credit thus increasing access to
short-terms loans for lower and middle-class citizens who cannot access credit in the
formal market such as the banking sector.
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Details

The Act defines small independent brewer to mean manufacturers of
beer, cider, perry, mead, opaque beer, wine and fortified wines and
mixtures of fermented beverages with non-alcoholic beverages
manufactured whose production volume does not exceed 150,000
litres per month.

Our comments

The definition of small independent brewer is aimed at providing clarity on
manufacturers of beer, cider, perry, mead, opaque beer and mixtures of
fermented beverages with non-alcoholic beverages and spirituous beverages who
will enjoy a lower excise duty rate of KES 10 per centilitre of pure alcohol as
opposed to KES 22.50 per centilitre of pure alcohol.
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Increase of the
Railway
Development Levy
(RDL) rate

Exemption of
various goods from
Import Declaration
Fee (IDF) and RDL

Introduction of
Export and
Investment
Promotion Levy
(EIPL) on sack kraft
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The Act has amended Section 8 of the Miscellaneous Fees and Levies
Act (MFLA) by increasing the RDL imposed on goods imported into
Kenya for home use from 1.5% to 2%.

The MFLA provides for exemption of IDF and RDL on all goods including
material supplies, equipment, machinery and motor vehicles for official
use of the Kenya Defence Forces and National Police Service.

The Act has extended the above exemption to the National Intelligence
Service and the Defence Forces Welfare Services.

The Act has exempted goods of Heading 5407 and 6309 imported as
raw materials for manufacture of textile products in Kenya upon
recommendation of the Cabinet Secretary responsible for investment,
trade and Industry from IDF and RDL.

The Act has introduced EIPL on the following goods:

a) Bleached sack kraft of tariff code 4804.29.00 at 10% of the customs
value.

b) Bleached Sack kraft of tariff code 4804.39.00 at 10% of the customs
value.

e The Finance Act 2023 reduced the RDL rate from 2.5% to 1.5% and deleted the
reduced rate of 1.5% applicable on raw materials and intermediate goods.

e Theincrease in RDL on imported goods will increase the cost of imported goods
and it is likely that the additional RDL cost will be passed on to customers. The
Government should perhaps consider reintroducing a lower RDL rate on raw
materials and intermediate goods to cushion local manufacturers from increased
input costs.

* The amendment will reduce the cost of goods imported by the National
Intelligence Service and the Defence Forces Welfare Services for their official use.
We note that a similar amendment has been made under the VAT Act.

* The East African Community has over the years provided duty incentives to
manufactures of textile products in Kenya in a bid to promote growth of the textile
industry in the region. The exemption of IDF and RDL on the inputs of Heading
5407 and 6309 will further reduce the cost of manufacturing textile products in
Kenya and is expected to boost growth in the sector.

e Bleached sack kraft is primarily used in wrapping and packaging of dried food
products.

¢ Introduction of EIPL on bleached sack kraft is geared towards discouraging
importation of the goods in a bid to protect local manufacturers from competition
arising from cheap imports.

e However, thisamendment may also increase cost of procuring bleach sack kraft in
the Kenyan market particularly if the local production capacity is insufficient.
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1. Information The Act has amended Section 23A of the Tax Procedures Act (“TPA”) to e The amendment aims to improve overall compliance by standardizing invoicing

required for
electronic tax
invoices

Reverse invoicing
for small traders
and small-scale
farmers.
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provide that the following information should be included in an

electronic tax invoice (“eTIMS invoice”):

— The words “TAX INVOICE”

— The name address and PIN of the supplier;

- The name, address and PIN (if any) of the purchaser;

— The serial number of the tax invoice;

— The date and time which the invoice was issued and the date and
time which the supply was made, if it is different from the date the
tax invoice was issued;

— The description of the supply including description of goods or
nature of services;

- Details of any discount allowed at the time of supply;

- The consideration for the supply;

- Tax rate charged and total amount of tax charged; and

— Any other prescribed information

The Act further amends Section 23A of the TPA to provide for “reverse
invoicing”, through which purchasers shall issue eTIMS invoices where
they receive supplies from small businesses or small-scale farmers
whose turnover does not exceed KES 5 million.

requirements and eliminating loopholes for invoice fraud. The amendment also
seeks to codify within the TPA the requirements for eTIMS invoices, which are
currently provided for under the Tax Procedures (Electronic Tax Invoice)
Regulations, 2023.

The amendment aims to grant the KRA greater visibility of transactional data from
small businesses and farmers, with the intention of widening the tax base to
capture hard-to-tax sectors, including the agricultural and informal sectors.

From a KRA standpoint, eTIMS compliance among smaller traders and farmers has
been less than optimal. The reverse invoicing option is therefore hoped to improve
compliance by shifting the burden to generate eTIMS invoices from the small
traders and farmers to the purchasers.

Elsewhere on the continent, we note that such reverse invoicing or self-invoicing
regimes exist in countries such as South Africa and Cape Verde. The KRA may draw
on lessons from these countries in further implementing this measure.
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2. Exclusion of
withholding tax
payments from
eTIMS invoice
requirements

3. Extension of the
tax amnesty
programme.
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Details

The Act has amended Section 23A of the TPA to include the payment of
withholding tax among the transactions which do not require an eTIMS
invoice.

The Act has amended Section 37E of the TPA to extend the deadline for
the payment of unsettled principal taxes under the tax amnesty
programme from 30 June 2024 to 30 June 2025.

The Act has further amended the TPA to extend the time covered by
the tax amnesty from periods prior to 31 December 2022 to 31
December 2023.

As a result, taxpayers will be entitled to seek full remission of penalties
and interest on unpaid tax that had accrued up to 31 December 2023,
precedent on the condition that all the principal tax due will be cleared
by 30 June 2025.

Our comments

The amendment seeks to allow taxpayers to remit withholding tax payments
without the obligation to issue an eTIMS invoice.

The amendment’s intended aim, as presently drafted, may not be certain, since the
payment of withholding taxes does not typically attract the obligation to issue a tax
invoice. There may therefore be need for administrative guidance from the KRA, or
a further amendment to the provision, to clarify on the intent of the exclusion.

This is a welcome move which will grant taxpayers additional time to re-evaluate
their tax compliance status for periods up to 31 December 2023, to clear any
outstanding principal taxes and to enjoy a full waiver of the attendant penalties
and interest.

The extension will also likely result in higher revenue collection, with the
programme having yielded KES 43.9 billion in the fiscal year 2023/2024.
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4, Re-introduction of
the waiver
provision on
unpaid tax due to
doubt or difficulty
in recovery.

5. Changes to the
withholding VAT
(“WVAT”) regime.
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* The Act has amended the TPA to re-introduce the Commissioner’s
discretion to abandon unpaid taxes where it is determined that it may
be impossible or unduly difficult to recover them from taxpayers. This
power was deleted from the TPA by the Finance Act, 2023.

¢ Under the amendment, this discretion may be exercised with the prior
written approval of the Cabinet Secretary for the National Treasury
(“CS Treasury”). The Commissioner shall also be required to publish a
notice in the Kenya Gazette every four months, indicating the names of
the taxpayers, the abandoned taxes and the reasons for the
abandonment.

¢ The Act has amended Section 42A of the TPA to:
- Grant WVAT exemptions to registered manufacturers whose value
of investment on 31 December 2024 is at least KES 2 billion; and
— Provide for the automatic imposition of a penalty of 10% where an
agent fails to remit the WVAT payable within five working days. As
presently drafted, the penalty can only be imposed onto a taxpayer
upon conviction.

In our view, re-introduction of this tax relief is a welcome move since there could
be circumstances that genuinely warrant abandonment of taxes.

Similar to the re-introduction of this relief, we recommend that the provision for
waiver of penalties and interest should be re-introduced to ensure that genuine
cases that may require waivers are not locked out.

The amendment modifies the WVTA exemption previously afforded to registered
manufacturers, who could qualify for the exemption where the value of their
investment in the preceding 3 years from 1 July 2022 was at least KES 3 billion.
Under the new provision, registered manufacturers will qualify for the exemption
where their investment is at least KES 2 billion as at the end of 2024.

The amendment will also allow for the imposition of a penalty upon default in
paying WVAT, which will make it easier for the KRA to enforce compliance without
the need to secure a conviction from a court of law.
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6. Changes to
applications for
refunds or offsets
of overpaid taxes
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The Act has amended Section 47 of the TPA to:

— Clarify that taxpayers can apply for an offset of overpaid tax against
both outstanding tax debt and future tax liabilities;

— Introduce a provision that allows taxpayers to apply for an offset of
overpaid tax against instalment taxes and VAT; and

— Limit the timeframe for refund applications in respect of all taxes,
save for income tax, to within twelve months from the date of
overpayment. The timeframe for income tax shall be retained at five
years.

This amendment implies that the time limit for refund applications in respect of
taxes besides income tax, including excise duty, would be limited to twelve
months. This may be particularly detrimental for taxpayers such as manufacturers
of alcoholic beverages, whose excise duty rebates may run into hundreds of
millions. Going forward, it may be prudent for such persons to continuously
monitor their overpayments to ensure that they are not locked from applying for
refunds.

The amendment may unfairly affect taxpayers who end up in a refund due after
adjustments such as amendments of returns/ assessments within the open period
which may occur in later years. Therefore, the provision should be amended to
apply from the date the amended return/assessment is confirmed.

On a positive note, however, the amendment has increased the time limit for VAT
refund or offset applications from six months to twelve months, which should be a
welcome reprieve for VAT-registered taxpayers with significant overpayments or
VAT credits.

Above said, the provision will allow taxpayers to offset overpaid taxes against
instalment taxes and VAT, which is a welcome move which can help better manage
cashflows for both taxpayers and the KRA. For greater benefit, this amendment
could be even further expanded to include other recurring liabilities such as PAYE
and WHT.
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7. Integration of
taxpayers with the
KRA’s systems.
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The Act has amended Section 59A of the TPA to allow the
Commissioner, by written notice, to require taxpayers to integrate with
the KRA's authorized electronic systems for purposes of transmitting
electronic documents, including transactional data.

Upon integration, however, the amendment provides that taxpayers
shall not be required to share data relating to trade secrets and private
or personal data held on behalf of customers.

The written notice shall be for a period not exceeding one year and
shall only apply to businesses whose turnover exceeds KES 5 million
shillings.

Failure to comply with the KRA’s notice for integration is proposed to
attract a penalty of KES 100,000 for every month of non-compliance.
This penalty shall only be imposed upon conviction.

The amendment further aims to introduce a new penalty not exceeding
KES 100,000 for every month of non-compliance, in respect of
taxpayers who fail to comply with a KRA notice requiring them to
submit documents through the Data Management and Reporting
System (“DMRS”).

e Thisamendment is an indication of the Government’s intent to gain further access
to real-time transactional data, amidst growing pressures to increase revenue
collection. It also signals a shift in tax administration going into the future, from
manual systems of tracking and enforcing compliance, to fully digitalized
platforms. This trend is observable in other developments, including the recent
and ongoing integration of KRA’s systems with companies in the betting, digital
lending and telecommunications sectors.

e The amendment has also recognized the sensitivity of some of the data that may
be accessed by the KRA through integration, including trade secrets and personal
data. By expressly providing that taxpayers shall not be required to share this
information, the amendment will offer taxpayers some assurance that their data
will be secure, and also ensure compliance with data protection, intellectual
property and competition laws.

The Tax Laws (Amendment) and Tax Procedures (Amendment) (No.2) Acts, 2024

48



Introduction Corporate Tax Withholding Tax Digital Taxes Capital Gains Personal Income Tax Value Added Tax Excise Duty Miscellaneous Fees and Tax Procedures
Tax Levies
Tax Procedures
# Proposed change Details Our comments

8. Computation of
time for the
lodgment of
objections and tax
appeals

9. Penalties for failure
to file returns by
Export Processing
Zone (“EPZ")
entities
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e The Act has amended Section 77 of the TPA to specify that in
computing the period for the lodgment of objections to the
Commissioner and appeals to the Tax Appeals Tribunal or courts of law,
the computation shall not include Saturdays, Sundays or public
holidays.

¢ The Act has amended the TPA to introduce a new subsection 1A to

Section 83 of the TPA, to prescribe a penalty for late submission and
failure to submit returns by EPZ entities of KES 20,000 per month for
each month or part thereof that the failure continues.

e The Act further deletes the daily KES 2,000 late return submission

penalty prescribed in the ITA that currently applies to EPZ entities.

The move to exclude Saturdays, Sundays and public holidays in the computation of
the period for taxpayers to lodge objections and appeals may be an auspicious
one, as it grants taxpayers additional time within which they can contest
unfavourable decisions. However, it may also result in undesired administrative
challenges, particularly with respect to the configuration of iTax. This may lead to
unintended late payment penalties, especially where iTax is not configured in due
time to disregard Saturdays, Sundays and public holidays.

The amendment is also not clear on whether the same principle shall apply in
computing the time required for the Commissioner, Tax Appeals Tribunal or courts
of law to make decisions in tax disputes. It is also not clear whether it shall apply in
the computation of the time provided in the TPA for disputes to be resolved via
Alternative Dispute Resolution (“ADR”). In our view, this may warrant the
amendment of the TPA to clarify that the same principle shall apply to all time-
bound actions in tax disputes.

The amendment is aimed at harmonizing the tax laws to ensure that the applicable
penalties for all entities, including EPZ entities, are contained within the TPA.
Previously, the penalty for EPZ entities was included in the Eleventh Schedule to
the ITA.
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