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What to do if there’s
a dispute over tax?

Let's learn from the latest tribunal case

where a taxpayer won and think together! DT Legal Japan

"l didn’t intend to hide it..."

Executive Summary

u The written confession of a taxpayer can become decisive evidence. Therefore, never write anything that
differs from your own understanding.

| We will provide an explanation based on the National Tax Tribunal Decision on 4 December 2023.

| You can also watch our YouTube lecture on this episode in Japanese here.

1. Transaction conducted by the Taxpayer

B The taxpayer in this case (the “Taxpayer”) was a construction company with a fiscal year ending in December. It
received and completed four construction orders in the fiscal year ending December 2020, and three orders in
the fiscal year ending December 2021 from its clients. The director in charge received the payments for these
construction projects in cash, but due to forgetting to issue receipts, the construction payments were left
unrecorded in the books.

B The tax authorities in this case (the “Tax Authorities”), during a tax audit, identified and pointed out that the
construction payments were not recorded in the books. They then pressured the Taxpayer to submit a written
statement acknowledging that it intentionally did not record the construction payments and that the director in
charge had embezzled the funds for personal use. As a result, the Taxpayer reluctantly compiled and submitted a
written statement reflecting its understanding of the situation.

B Theissue at hand was whether the director in charge
intended to hide the construction payments. If that was A
the case, the concealment of the construction payments Construction g

. . N Company Construction
would result in the imposition of a heavy penalty tax. In IR
the written statement submitted by the Taxpayer, it was {apeyer]
noted that the director in charge had forgotten to issue
receipts when receiving the construction payments in
cash, and therefore, the payments were not recorded in
the books.

B Additionally, the statement mentioned that due to
inadequate management of the cash received for the
construction payments, it was unclear what happened to
the money, but it could be perceived as if it was embezzled for personal use. The question was whether this
situation implied that the director in charge intended to hide the payments.
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https://www2.deloitte.com/jp/ja/pages/tax/articles/tax-finance/tax-litigation-02.html

Disposition issued by the Tax Authorities

Construction
The Tax Authorities questioned whether it was possible that the

director in charge created invoices for these construction payments,

received the payments in cash from the clients, and yet failed to issue

receipts. The director in charge was responsible for all cash

management and accounting for the Taxpayer, so he should have

been fully aware that the cash received for the construction payments
belonged to the Taxpayer at the time of receipt. Despite this, the

payments were not recorded in the books, which meant he must have 2021
embezzled them for personal use.

Moreover, the Taxpayer acknowledged that the director in charge

embezzled the construction payments by treating the off-the-books

funds as executive bonuses paid to the director and submitted an

amended corporation tax return based on this acknowledgment. The 2022
director in charge intended to hide the construction payments.

Therefore, the Tax Authorities imposed heavy penalty tax.

However, the director in charge received the construction payments

in cash when visiting a client for another matter without bringing

receipts. Since the amounts were small, he simply forgot to issue the

receipts. Although the Taxpayer believed the cash received was likely

used for some of its payments, it couldn't provide proof. Therefore, the Taxpayer wrote that it could be perceived
as if the director embezzled the funds.

The Taxpayer couldn't remember the exact details of how the construction payments were used, so it reluctantly
decided to treat it as executive bonuses. However, this did not mean the Taxpayer admitted that there was an
intention to hide the payments. The Taxpayer filed a tax appeal.

» Construction

2020 » Construction

& Construction

& Construction

¥ Construction

» Construction

@ Filing of an amended tax return
12 B ¥ Imposition of a heavy penalty tax

2023 1 B¢ Tax appeal

Decision made by the National Tax Tribunal

First, the National Tax Tribunal thoroughly examined the facts related to the accounting treatment of the
construction payments. The Taxpayer typically issued receipts to clients when receiving sales payments in cash
and kept copies of those receipts. Additionally, for cash transactions, the copies of the receipts and other related
documents were handed over to an acquaintance of the director in charge, who was asked to prepare the daily
cash book. The daily cash book and copies of the receipts were then compiled for the year and handed over to a
service provider to prepare the general ledger.

On the other hand, there was no evidence suggesting that copies of receipts existed but were intentionally not
recorded in the daily cash book or the general ledger. Therefore, the fact that these construction payments were
not recorded in the books could be attributed to either the taxpayer intentionally or inadvertently not issuing
receipts for the construction payments or intentionally or inadvertently discarding the copies of the receipts.
The director in charge submitted a written statement indicating that he forgot to issue receipts for these
construction payments. However, while this statement showed that the director inadvertently did not issue
receipts for the construction payments, it did not indicate that he intentionally failed to issue them.

At the time the director received the cash for these construction payments, he might have recognized that it
belonged to the Taxpayer. However, it was possible that he later confused it with his own funds and lost the
recognition that it belonged to the Taxpayer, leading him to spend the cash from the construction payments.
Therefore, it could not be said that the Taxpayer intended to hide these construction payments. The National Tax
Tribunal cancelled the entire imposition of the heavy penalty tax.

Tips for resolving differences of opinion

When the tax authorities impose a heavy penalty tax, they almost always try to get the taxpayer to submit a
written statement confessing, "l did it on purpose." If the taxpayer files a tax appeal against the imposition of the
heavy penalty tax, the tax authorities will promptly present the taxpayer's confession as evidence. If the National
Tax Tribunal does not find any other evidence contradicting the taxpayer's confession, it tends to support the
imposition of the heavy penalty tax based on that written statement.

In other words, the taxpayer's written confession can become decisive evidence. Therefore, taxpayers should
never write anything that differs from their own understanding.



We provide a way to resolve differences in opinion with the tax authorities

Guide to tax controversy services

Deloitte Tohmatsu comprehensively provides tax controversy services.

We examine the causes of differences in opinion and consult with clients regarding the likelihood, procedures, and
costs of having the taxpayer's view accepted. We provide comprehensive services, including the preparation of
rebuttal letters and legal opinions, consultations with tax examiners, and representation in tax appeals and tax

litigation.

Phase 1

Rebuttal Letter

Phase 2

Phase 3

Phase 4

The first step

When a taxpayer faces
differences in opinion with the
tax authorities during a tax
audit, the first step is to
prepare and submit a rebuttal
letter that outlines the
taxpayer's viewpoint and the
reasons behind it.

Cases where a rebuttal letter
is effective

For example, submitting a
rebuttal letter is effective in
the cases where it is necessary
to counter the tax examiner's
points by considering case
law, or to argue that the tax
examiner's interpretation of
contracts or factual findings is
incorrect.

Rebuttal letter service

We quickly prepare an initial
rebuttal letter under the
taxpayer's name based on the
facts discernible from the
documents provided at the
time of the order. We do this
for a fixed fee, and we can
handle all types of Japanese
taxes.

As an additional option, we
also offer services for further
consultations with tax
examiners and the submission
of additional rebuttal letters,
billed on an hourly basis.

Legal Opinion

The trump card

When submitting a rebuttal
letter does not resolve the
differences in opinion with the
tax authorities, a legal opinion
becomes the taxpayer's trump
card.

Cases where a legal opinion is
effective

In the case where the issue at
hand is critical due to the
amount of additional tax, it is
necessary to submit a legal
opinion, negotiate with the tax
examiner and, if needed,
submit additional legal
opinions to ensure the
taxpayer's viewpoint is
accepted.

Legal opinion service

We offer comprehensive
representation, not only in
submitting a legal opinion
under the name of a lawyer
but also in negotiations with
tax examiners and the
submission of additional legal
opinions, based on a success
fee or hourly fee.

Before providing these
services, we will review the
relevant materials in advance
to assess the likelihood of the
taxpayer's viewpoint being
accepted.

Tax Appeal

Speaking up in tax matters

When the tax authorities issue
a tax assessment, taxpayers
can file an appeal with the
tribunal to seek a final
administrative decision. Filing
an appeal can be considered a
means of speaking up in tax
matters. The tribunal listens to
the viewpoints of both the
taxpayer and the tax
authorities and makes a
decision based on the
evidence presented.

Tax appeal process

An appeal must be filed with
the tribunal within three
months of receiving the notice
of assessment. Typically, there
are about three to four
exchanges of briefs during the
appeal process. The entire
process usually takes about
one year until a decision is
reached.

Tax appeal service

We provide comprehensive
representation for taxpayers'
appeals, based on a success
fee or hourly fee. Specifically,
we handle all aspects of the
appeal process, including the
preparation of appeal
documents, briefs, attending
claimant interviews, and
negotiations with the tribunal
judges.

Tax Litigation

Further means of speaking up

If the tribunal issues a decision
that denies the taxpayer's
viewpoint, the taxpayer can file
a tax litigation in court to seek
a judicial decision. In other
words, a tax litigation
represents a further means of
speaking up in tax matters.
While it may be difficult to
correct erroneous
interpretations of the law at
the tribunal level, it is possible
to do so in court.

Tax litigation process

A tax lawsuit must be filed
within six months of becoming
aware of the tribunal's
decision. First Instance: The
period until a judgment is
usually around one and a half
years. Appeal: The period until
a judgment is usually within
one year. Final Appeal: It may
take more than a year to reach
a judgment.

Tax litigation service

We provide comprehensive
representation for taxpayers in
tax litigation, from the first
instance to the appeal and
final appeal, based on a
success fee or hourly fee.
Specifically, we handle all
aspects of the litigation
process, including the
preparation of documents,
attendance at oral arguments,
and witness examinations.



Our strong credentials make us a top choice

Track record of tax controversy services

Deloitte Tohmatsu has a proven track record of resolving differences of opinion with the tax authorities.

In numerous cases that we have undertaken and been involved in, the taxpayers' views have been accepted.
Some recent examples where the taxpayers' views were accepted are as follows.

Rebuttal letter | Requirements for re-examination Rebuttal letter | Taxable sales ratio

Tax appeal Entertainment expenses Legal opinion CFC regime

Rebuttal letter | Donations Legal opinion Heavy penalty tax

Tax litigation Article 132-2 of Corporation Tax Act Tax appeal Revocation of blue form tax return approval
Legal opinion CFC regime Tax appeal Property tax

Legal opinion Bad debt losses and losses on sale of receivables | Legal opinion Entertainment expenses

Legal opinion Article 132-2 of Corporation Tax Act Legal opinion Advantageous placement of shares
Tax litigation CFC regime

Legal opinion Property tax Tax appeal Deemed capital gains

Tax appeal Corporate gains on donations Legal opinion Deemed capital gains

Tax appeal Reorganization tax regime

Legal opinion Stamp tax

Introduction to the tax controversy team

At Deloitte Tohmatsu, there is a team dedicated to resolving differences in opinion with the tax authorities.

This team is composed of lawyers, CPTA, CPA, ex-tribunal judges, and ex-tax officials. We work together as a unified
group to address and resolve these differences in opinion with the tax authorities.
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Introduction to YouTube lectures and publications
Deloitte Tohmatsu provides tips for resolving differences in opinion through various channels.

The YouTube lectures, "What to do if there’s a dispute over tax," are released once a month, with each session lasting
about 10 minutes. We also publish English newsletters, “What to do if there’s a dispute over tax," once a month based
on the YouTube lectures.

What to do if there’ s
a dispute over tax?

Let's learn from the latest tribunal case

where a taxpayer won and think together!

Contact

Yutaka Kitamura DT Legal Japan

Tax Controversy Leader at Tax & Legal of Deloitte Tohmatsu Group Tokyo Office  Shin-Tokyo Building, 3-3-1 Marunouchi
Partner at DT Legal Japan Chiyoda-Ku, Tokyo, 100-0005, Japan
email yutaka.Kitamura@tohmatsu.co.jp Tel +81 3 6870 3300

Osaka Office  Yodoyabashi Mitsui Building, 4-1-1 Imabashi,
Chuo-Ku, Osaka-shi, Osaka, 541-0042, Japan

Tel +81 6 7711 2540

email dtlegal@tohmatsu.co.jp

Tsutomu Yamatoya
Counsel at DT Legal Japan
email tsutomu.yamatoya@tohmatsu.co.jp
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