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Tax alert: Refund of unutilized input tax
credit disallowed on business closure:
Division bench of Sikkim High Court

The division bench of Sikkim High Court has ruled that refund of unutilized input tax credit (ITC) is not
permissible in the event of business closure under the GST law, thereby overruling a single bench order

which permitted the refund.

In a nutshell

Refund of ITC is governed
by Section 54(3) of the
CGST Act, which permits
refunds only under
specific circumstances
enumerated therein and
does not extend to cases
such as the closure of
business.

Section 29(5) of the CGST
Act mandates the
reversal of accumulated
credit in the event of
closure of business, and
no refund can be claimed
under Sections 49(6) or
54(3) of the CGST Act.

Scroll down to read the detailed alert
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Refund is a matter of
statutory prescription, and
Parliament is within its
legislative authority to
define the circumstances
under which a refund can
be claimed under GST Law.
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Background
e The taxpayer was engaged in the manufacture of security inks and solutions.

e Duringthe period, January 2019, on account of business exigencies, the taxpayer ceased its operations
and decided to discontinue its operations in the state of Sikkim.

e The taxpayer sold all its machinery and manufacturing facilities and claimed to have reversed the Input
Tax Credit (ITC) as per the applicable provisions under the CGST Act.

e Against this background, the taxpayer sought refund of unutilized ITC after discontinuing its business
operations in Sikkim.

e The application was submitted in FORM GST RFD-01 under the "any other" category but was not
accompanied by the self-declaration needed to establish eligibility of refund and that the incidence of
such tax and interest had not been passed on to any other person. It was also contended that the refund
claim was distinct from the provisions of Section 54(3) of the CGST Act and was specifically filed under
Section 49(6) of the CGST Act.

e The Assistant Commissioner rejected the refund application, asserting that the claim was legally
untenable, which was upheld by the Appellate Authority. Aggrieved, the taxpayer filed a writ petition
before the Sikkim High court (HC), wherein the Ld. single judge’ examined refund provisions, referred to
the decision of Karnataka High Court (HC) in Slovak India Trading Company Private Limited? (Slovak
India) and observed that there was no express prohibition in section 49(6), read with section 54 and 54(3)
of the CGST Act, for claiming a refund on the closure of a unit. Although section 54(3) of the CGST Act
deals only with two circumstances where refunds can be made, the statute does not provide for the
retention of tax without the authority of law. Consequently, it was held that the Company was entitled to
the refund of unutilised ITC claimed by them.

e Being aggrieved, Revenue filed an appeal before the Division Bench of the Sikkim HC.

High Court division bench decision?®

e The HC relied upon the Supreme Court's decision in VKC Footsteps (India) (P) Ltd. (VKC Footsteps)*
wherein it was held that refunds are strictly governed by statutory provisions.

e |t noted that Section 49(6) of the CGST Act does not provide an independent right to claim a refund.
Instead, any refund application under Section 49(6) must be processed as per the provisions of Section
54, which deals specifically with refunds.

e Section 54(3) of the CGST Act restricts refunds to two specific circumstances: zero-rated supplies and
inverted duty structures. Closure of business does not fall within these circumstances; thus, no refund of
unutilized ITC is permissible in such cases.

e The court distinguished the present case from previous judgments under the erstwhile regime, such as
Slovak India and Jain Vanguard Polybutlene Ltd.®.

e Mention was made to the three-Judge bench decision of Bombay HC in Gauri Plasticulture P. Ltd.®
wherein it was held that refund of unutilised amount of Cenvat Credit on account of closure of
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manufacturing activities, cannot be granted.

e The court also emphasized that a taxing statute must be interpreted based on its clear expression,
without importing provisions to address assumed deficiencies. Equitable considerations are not
applicable in interpreting taxing statutes. Also, the opinion that there is no express prohibition in section
49(6) read with section 54 of the CGST Act for claiming a refund on closure of unit, is not correct. Section
54(3) of the CGST Act, in fact, is a restriction to the refund on account of closure of unit as it does not fall
on either of its two clauses.

e |twas observed that, in principle, in the event of closure of business, the accumulated credit is required
to be reversed under Section 29(5) of the CGST Act, and no refund can be granted under Sections 49(6) or
54(3) of the CGST Act.

Comments

The division bench of the Sikkim HC has thoroughly evaluated the statutory provisions regarding refund of
unutilized ITC under GST Laws based on the principles laid down in the apex court judgement in the case of
VKC Footsteps and concluded that refund of unutilized ITC in business discontinuance scenario shall not be
eligible. It has been reinstated that refund is a matter of statutory prescription and can only be provided
within the four corners of law. By distinguishing the judgements pertaining to the erstwhile regime, it has
provided clarity that the ratio of said judgments cannot be extended to the GST regime.
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