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As per a ruling of the Calcutta High Court, the period during which an employee worked as a 
trainee/probationer/full time apprentice must be included when calculating the total service period for the 
purpose of payment of gratuity, in the absence of an apprenticeship agreement.  
 
In a nutshell 

 
 
 
 
 

 

 

Tax alert: Gratuity implications in 
absence of appropriate documentation 
for apprenticeship period 

Scroll down to read the detailed alert 

 

 
In Steel Authority of India 
Ltd. v. Sri Shiba Pada 
Banerjee and Ors, the 
primary dispute was 
whether the time spent 
as full-time 
apprentices/probationer
s/trainees should be 
considered as part of the 
employees' service 
length for the purpose of 
calculating their gratuity 
entitlement.  
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SAIL contended that 
since it is a Government 
Company, they were 
required to appoint 
apprentices strictly in 
terms of the Apprentices 
law. Since the definition 
of employee under 
Section 2(e) of the 
Gratuity Act excludes 
apprentices, the period 
spent as apprentice 
cannot be considered for 
payment of gratuity.  
 

 
The worker claimed 
gratuity for the period 
spent under 
apprenticeship, saying it 
must be included in the 
length of service for the 
purpose of computation 
of gratuity under the 
Gratuity Act. 
 
 
 

 
The matter reached the 
Division Bench. It was held 
that a person cannot be 
considered an 
"apprentice" under the 
Apprentices Act, 1961 ( 
unless there is a formal 
written contract of 
apprenticeship in place. 

Accordingly, it held that 
the period during which an 
employee worked as the 
apprentice would count as 
‘continuous service’ as 
under Section 2(c) and 
Section 2A of the Gratuity 
Act, and the employee 
would be entitled to 
gratuity considering that 
entire period. 
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Brief Background 

In Steel Authority of India Ltd. v. Sri Shiba Pada Banerjee and Ors. 1, there were employees who had been 
trainees/ full-time apprentices/probationers with Indian Iron and Steel Company (‘IISCO’), which had merged 
with Steel Authority of India Ltd. (‘SAIL’). These employees were later offered a Voluntary Retirement Scheme 
(‘VRS’) by SAIL, which included a lump sum payment, including gratuity. 

Issue 

The primary dispute was whether the time spent as full-time apprentices/probationers/trainees should be 
considered as part of the employees' service length for the purpose of calculating their gratuity entitlement.  

Decision of Single bench 

The Single Judge Bench, considered it sound and correct in law where the period spent by the workman  as 
‘apprentices’ under the IISCO, was not to be construed as part of the service period, for the purpose of 
computation of gratuity under the Payment of Gratuity Act, 1972 (‘Gratuity Act’).The matter was then appealed to 
the Division Bench of the Calcutta High Court (‘HC’). 

Contention of SAIL 

Since the employer is a Government Company, they were required to appoint apprentices strictly in terms of the 
Apprentices Act, 1961 (‘Apprentices Act). Since the definition of employee under Section 2(e) of the Gratuity Act 
excludes apprentices, the period spent as apprentice could not be considered for payment of gratuity.  

Highlights of the Ruling 

The Gratuity Act requires employers in India to pay gratuity as an employee retiral benefit, subject to a minimum 
employment period. Section 2(c) and Section 2A define the period of ‘continuous service’ to be considered to 
determine eligibility of employees for the purpose of gratuity. The Gratuity Act clearly excludes apprentices from 
the definition of employees. However, the Division Bench investigated the validity of the employees being 
‘apprentices’ as contemplated under the Apprentices Act. The HC stated that a person cannot be considered an 
"apprentice" unless there is a formal written contract of apprenticeship in place. The HC’s reasoning is based on 
sections 4 and 5 of the Apprentices Act which explicitly require a written contract of apprenticeship to define the 
terms and conditions of the apprentice's training. It ruled that without the apprenticeship agreement in place, 
the legal relationship of apprenticeship does not exist.  

Accordingly, it held that the period during which an employee worked as the apprentice must be included when 
calculating the total length of service for the purpose of payment of gratuity. This meant that the training period 
or probationary service would count as ‘continuous service’ under the Gratuity Act, and the employee would be 
entitled to gratuity considering that entire period.  

Comments 

This is a key ruling considering it has implications for employers from the perspective of two legislations: the 
Gratuity Act and the Apprentices Acts. The case highlights the requirement of having an apprenticeship 
agreement in place to validate the claims of engaging apprentices by employers. This is crucial as employers 
may need to retain documentation and registration details, to prove compliance with the Apprentices Act. Not 
having such documents may result in employers bound to treat apprenticeship period as probation and include 
the period as ‘continuous service’ for the purpose of calculation of gratuity amount. Keeping appropriate 
documentation for apprentices is also important to ensure no potential risk of provident fund liability under 
similar circumstances, for an employer.  

 
1 2025 LLR 638, May 19, 2025 

Commented [VB1]: Ramsurya - verbos 



 

©2025 Deloitte Touche Tohmatsu India LLP 

 

 

 

 
 

 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL”), its global 
network of member firms, and their related entities (collectively, the “Deloitte 
organization”). DTTL (also referred to as “Deloitte Global”) and each of its member 
firms and related entities are legally separate and independent entities, which cannot 
obligate or bind each other in respect of third parties. DTTL and each DTTL member firm 
and related entity is liable only for its own acts and omissions, and not those of each 
other. DTTL does not provide services to clients. Please see 
http://www.deloitte.com/about to learn more. 

Deloitte Asia Pacific Limited is a company limited by guarantee and a member firm of 
DTTL. Members of Deloitte Asia Pacific Limited and their related entities, each of which 
is a separate and independent legal entity, provide services from more than 100 cities 
across the region, including Auckland, Bangkok, Beijing, Bengaluru, Hanoi, Hong Kong, 
Jakarta, Kuala Lumpur, Manila, Melbourne, Mumbai, New Delhi, Osaka, Seoul, 
Shanghai, Singapore, Sydney, Taipei and Tokyo. 

This communication contains general information only, and none of DTTL, its global 
network of member firms or their related entities is, by means of this communication, 
rendering professional advice or services. Before making any decision or taking any 
action that may affect your finances or your business, you should consult a qualified 
professional adviser.  

No representations, warranties or undertakings (express or implied) are given as to the 
accuracy or completeness of the information in this communication, and none of DTTL, 
its member firms, related entities, employees or agents shall be liable or responsible 
for any loss or damage whatsoever arising directly or indirectly in connection with any 
person relying on this communication. 

© 2025 Deloitte Touche Tohmatsu India LLP. Member of Deloitte Touche Tohmatsu 
Limited 

 

 

 

 

 

 
 
 
 
  
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 

http://www.deloitte.com/about

