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贸易咨询快讯 

中国正式建立不可靠实体清单制度 

 

 

 
 

2020 年 9 月 19 日，中国商务部公布《不可靠实体清单规定》（商务部令

2020 年第 4 号，以下简称“《规定》”)，并自公布之日起施行。《规

定》为建立和推进不可靠实体清单管理制度奠定了基础，在中国对外贸

易制度完善过程中具有里程碑式的意义。 

 

背景 

 

中国商务部新闻发言人在 2019 年 5 月表示，中国将建立“不可靠实体清

单”制度，对不遵守市场规则，背离契约精神，出于非商业目的对中国

企业实施封锁或断供、严重损害中国企业正当权益的外国企业组织或个

人，将列入不可靠实体清单。在此背景下，经过了一年多的时间，《规

定》终于正式公布施行。 

 

《规定》概要 

 

《规定》共计十四条，列明了“不可靠实体清单”制度规制的对象和行

为，设置了跨部门的工作机制，界定了“不可靠实体”的确定标准和程

序，并明确了对列入清单实体的处理措施。截至目前，“不可靠实体清

单”尚未公布。 

 

1．建立“不可靠实体清单”的法律依据是什么？ 

 

根据《规定》第一条，其制定的法律依据是《对外贸易法》、《国家安

全法》等有关法律。相比去年 6 月份商务部官员在答新华社记者问时表

示《反垄断法》也是立法依据之一，此次正式出台的《规定》第一条并

未明确列举《反垄断法》。我们理解，背后的原因可能是在利用《反垄



断法》规制外国实体拒绝交易、差别待遇等行为时，涉及相关市场界

定、正当理由认定等具有高度技术性和复杂性的问题。尽管如此，若外

国实体的行为同时违反《反垄断法》，依然可以由反垄断执法机构进行

查处。 

 

2．“不可靠实体清单” 的规制对象包括哪些？ 

 

《规定》所规制的对象为外国实体，具体包括外国企业、其他组织或者

个人。这一对外国实体的广泛定义，涵盖了所有法律形式的外国主体。 

 

通常来说，外国实体是相对于本国实体而言的，因此原则上《规定》中

所称的外国实体不应当包括其在中国设立的关联实体。但是，考虑到

《规定》对外国实体可以采取的措施涉及对其在华投资、相关人员入

境、相关人员在华工作和居留的限制，不排除《规定》的效果可能波及

该外国实体在中国的关联实体。我们期待主管部门未来就《规定》适用

的对象出台更详细的解释。 

 

3．“不可靠实体清单”制度针对外国实体的哪些行为？ 

 

该制度将针对外国实体在国际经贸以及相关活动中的以下违法行为采取

相应措施： 

 

 危害中国国家主权、安全、发展利益； 

 违反正常的市场交易原则，中断与中国企业、其他组织或者个人的正

常交易，或者对中国企业、其他组织或者个人采取歧视性措施，严重

损害中国企业、其他组织或者个人合法权益。 

 

4．哪个政府部门负责“不可靠实体清单”制度的组织实施？ 

 

中央国家机关有关部门参加的工作机制（以下简称“工作机制”）负责

该项制度的组织实施。工作机制办公室设在国务院商务主管部门（即商

务部）。可以合理推测，除商务部外，国家安全部、公安部、海关总

署、国家市场监督管理总局、国家移民管理局等相关职能部门均可能会

参与这一工作机制。 

 

5．“不可靠实体”的判定流程如何？ 

 

工作机制在对外国实体实施调查程序之后，根据调查结果综合考虑决定

是否将其列入清单；外国实体违法行为事实清楚的，也可以综合考虑相

关因素，不经调查直接作出是否列入清单的决定。无论通过哪种形式决

定列入的，均应当予以公告。 

 

调查程序可由工作机制依职权或者根据有关方面的建议、举报启动；决

定进行调查的，予以公告。调查方式包括询问有关当事人、查阅或者复

制相关文件、资料，以及其他必要的方式。调查期间，有关外国实体可

以进行陈述、申辩。 

 

工作机制可以根据实际情况决定中止或者终止调查；中止调查决定所依

据的事实发生重大变化的，可以恢复调查。 

 

将有关外国实体列入不可靠实体清单的公告中可以提示与该外国实体进

行交易的风险，并可以根据实际情况，明确该外国实体改正其行为的期

限。 

 

6．判定是否将外国实体列入“不可靠实体清单”的主要因素是什么？ 



 

工作机制将综合考虑以下因素，作出是否将有关外国实体列入“不可靠

实体清单”的决定： 

 

 对中国国家主权、安全、发展利益的危害程度； 

 对中国企业、其他组织或者个人合法权益的损害程度； 

 是否符合国际通行经贸规则； 

 其他应当考虑的因素。 

 

7．中国对列入清单的外国实体会采取哪些措施？ 

 

对列入“不可靠实体清单”的外国实体，工作机制根据实际情况，可以

决定采取下列一项或者多项措施，并予以公告： 

 

 限制或者禁止其从事与中国有关的进出口活动； 

 限制或者禁止其在中国境内投资； 

 限制或者禁止其相关人员、交通运输工具等入境； 

 限制或者取消其相关人员在中国境内工作许可、停留或者居留资格； 

 根据情节轻重给予相应数额的罚款； 

 其他必要的措施。 

 

值得注意的是，上述处理措施可能不会立即施加于被列入清单的外国实

体。若有关外国实体列入“不可靠实体清单”的公告中明确该外国实体

改正期限的，在期限内将不会对其采取上述处理措施；此时只有在该外

国实体逾期不改正其行为的，才会依照规定对其采取上述处理措施。 

 

《规定》还设置了个案处理机制：若有关外国实体因被列入清单而被限

制或者禁止从事与中国有关的进出口活动，而中国企业、其他组织或者

个人在特殊情况下确需与该外国实体进行交易的，在向工作机制办公室

提出申请后，经同意可以与该外国实体进行相应的交易。 

 

8．若被列入“不可靠实体清单”，如何移出？ 

 

根据《规定》，在以下三种情形下，被列入清单的外国实体可以被移出

清单：一是相关外国实体列入清单所基于的事实发生重大变化的，工作

机制可以决定将其移出；二是有关外国实体在公告明确的改正期限内改

正其行为并采取措施消除行为后果的，工作机制应当作出决定将其移

出；三是有关外国实体自行申请将其移出清单的，由工作机制根据实际

情况决定是否将其移出。 

 

观察与评论 

 

在当前的国际经贸形势下，包括关税及非关税（贸易管制与制裁）等贸

易措施层出不穷。中国也在加强相关的制度完善，例如《中华人民共和

国出口管制法》立法，近期对《中国禁止出口限制出口技术目录》的调

整等（参见相关的德勤贸易咨询快讯）。 

 

“不可靠实体清单”制度的建立，旨在欢迎和保护外资的同时，维护中

国企业、其他组织和个人合法权益。该制度的实施将给从事涉华业务的

外国实体带来新的合规要求。外国实体对其国际经贸及相关活动进行重

大商业决策和执行决策时都需要更加审慎。 

 

从《规定》来看，中国的“不可靠实体清单”制度较为注重程序保障和

对外国实体合法权益的保护，具体体现为：任何调查决定均应公告；调

查期间，有关外国实体可以进行陈述、申辩；在被列入清单公告中设置
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的改正期限内，外国实体不会被立即采取处理措施；被列入清单的外国

实体可以积极采取措施并消除行为后果，争取被移出清单。 

 

虽然《规定》对外国实体在何种情形下会被列入清单有较为明确的综合

判断因素，并规定了列入和移出清单的程序，但业界可能还期待在具体

执行层面有更清晰的指引。例如，如何解读“违反正常的市场交易原

则，中断与中国企业、其他组织或者个人的正常交易，或者对中国企

业、其他组织或者个人采取歧视性措施”？对清单内外国实体在中国境

内投资的限制或禁止措施对已经发生的投资活动是否会产生影响？对清

单内外国实体相关人员在中国境内工作许可和居留资格的限制是否适用

于该外国实体境内关联实体的人员？如果清单内外国实体被限制或禁止

进出口活动，对已存放于海关特殊监管区域内的货物会有何影响？清单

内外国实体的罚款金额区间为何？建议相关企业持续关注此类事项的政

策进展。 

 

基于德勤间接税、海关与全球贸易咨询团队在全球贸易合规领域的专业

实践，及其与勤理律师事务所在该领域的密切协作，我们能够为希望了

解该新制度对其潜在影响的企业提供以下专业协助，其中涉及法律服务

部分由勤理律师事务所提供： 

 

 针对业务模式的制裁风险进行法律评估和检查，协助建立相关合规体

系； 

 就潜在的政府调查协助制定并执行应对策略； 

 针对因为贸易合规原因终止在华业务的决策与执行提供法律意见和协

助； 

 协助审视企业贸易合规管理策略，评估不同的业务场景，定制合规管

理策略与控制点，完善贸易合规管理体系； 

 向管理层及员工提供贸易合规相关的培训或相关洞见； 

 协助根据监管动向对贸易流程以及自动化方案进行复核与更新。 

 

我们将持续关注法规变化与实务进展，并向您提供相关资讯的更新与评

述。 
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Trade Advisory Newsflash 
Ministry of Commerce announces 
"unreliable entity list" 

 

 

 

 

 
On 19 September 2020, China's Ministry of Commerce (MOFCOM) 
announced the Provisions on the Unreliable Entity List (Provisions) 
(MOFCOM Order No. 4 of 2020), which came into effect on the same 
date of the announcement. The Provisions set forth a system to 
establish an "unreliable entity list" (UEL) of foreign entities that could be 
subject to various sanctions such as being restricted or banned from 
investing in China or trading with Chinese parties. 
 
The Provisions cite the Foreign Trade Law, the National Security Law, 
and other relevant laws as the legal basis for the UEL system. Unlike the 
MOFCOM's press release in June 2019, the Anti-Monopoly Law is not 
expressly cited in the Provisions, which is possibly due to the technical 
complexity of, for example, relevant market definitions and other 
specifications under such law. Nevertheless, if a foreign entity violates 
the Anti-Monopoly Law, the government still has the right to take 
certain actions against the entity. 
 
Target entities 
 

The UEL system targets foreign entities that have taken the following 
actions in international economic, trade, and other relevant activities: 
 

 Endangering the national sovereignty, security, or development 
interests of China; or 



 Suspending normal business transactions with, or applying 
discriminatory measures against, Chinese enterprises, other 
organizations, or individuals, in violation of normal market 
transaction principles that causes serious damage to the 
legitimate rights and interests of the Chinese party. 

 
The term "foreign entity" refers to an enterprise, other organization, or 
individual of a foreign country.  
 
A foreign entity's Chinese affiliates do not appear to be covered by the 
UEL system. However, if a foreign entity is named on the UEL, certain 
sanctions (e.g., investment restrictions, travel bans for certain 
personnel) imposed on the foreign entity could possibly affect the 
operations of the foreign entity's Chinese affiliates. 
 
Working procedure 
 

The government will establish a cross-department working group to take 
charge of the UEL system implementation. The group's office will be 
located at the MOFCOM and is very likely to be comprised of officials 
from the MOFCOM as well as other departments such as the Ministry of 
State Security, Ministry of Public Security, General Administration of 
Customs, State Administration for Market Regulation, and National 
Immigration Administration. 
 
The working group generally will take the following steps to name a 
foreign entity on the UEL: 
 

 Investigation: The working group may initiate an investigation of 
a foreign entity before they decide to name the entity on the 
UEL, unless the group believes the facts are clear enough to 
proceed without an investigation. The working group must make 
an announcement if an investigation is initiated. During the 
investigation, the working group may meet with relevant parties, 
review or copy relevant materials, or take other necessary 
actions; the foreign entity at issue may state or defend its case. 
The working group may suspend or terminate the investigation 
depending on the circumstances. A suspended investigation may 
be resumed if the relevant facts have changed significantly. 
 

 Decision making: After the investigation is concluded (or where 
an investigation is not necessary), the working group will decide 
whether to name the foreign entity on the UEL based on various 
considerations including: 
 

 The degree of danger to national sovereignty, security, or 
development interests of China; 

 The degree of damage to the legitimate rights and interests 
of Chinese enterprises, other organizations, or individuals;  

 Whether the foreign entity is in compliance with 
internationally accepted economic and trade rules; and 

 Other factors that shall be taken into consideration. 
 

If the working group decides to include a foreign entity on the 
UEL, the group also must decide what sanctions should be taken 
against the entity, whether to grant a period of time for the 



entity to make rectifications prior to the sanctions being 
imposed, and the length of such rectification period. 
 

 Announcement: If a foreign entity is named on the UEL, the 
working group must make an announcement and provide the 
entity’s information, what sanctions will be imposed, as well as 
the rectification period. 
 

Sanction measures 
 

One or more of the following measures may be taken against a foreign 
entity on the UEL: 
 

 Restriction or prohibition from engaging in China-related import 
or export activities; 

 Restriction or prohibition from investing in China; 

 Restriction or prohibition on the foreign entity’s relevant 
personnel or transport vehicles/vessels/aircraft from entering 
China; 

 Restriction or revocation of the relevant personnel’s work 
permit, stay, or residence qualification in China; 

 Imposition of fines; and 

 Other necessary measures. 
 

Where a rectification period is granted, the sanction measures will not 
be implemented until the rectification period expires and the foreign 
entity has failed to remedy its actions during the period. 
 
Where a foreign entity on the UEL is prohibited from engaging in import 
or export activities with Chinese parties, exceptional cases still may be 
granted depending on the circumstances, subject to a request by the 
relevant Chinese party and the working group's approval. 
 
Removal from UEL  
 

The working group may remove a foreign entity from the UEL if: 
 

 The relevant facts have significantly changed; 

 The entity has remedied its actions during the rectification 
period and took measures to eliminate the consequences 
thereof; or 

 The entity has applied for removal and the working group 
approved of such removal.  
 

Comments 
 
China is enhancing its relevant legal and regulatory framework including 
the introduction of the UEL system, recent updates to the catalogue of 
technologies prohibited or restricted from being exported, and 
development of the draft Export Control Law. The UEL system will bring 
new compliance requirements to foreign entities engaged in China-
related business. Foreign entities need to be more cautious when 
making major commercial decisions and implementing their business 
plans. 
 



Certain issues are still not clear, and more guidance is expected on the 
following: 
 

 Activities that are considered as "suspending normal business 
transactions with or applying discriminatory measures against” a 
Chinese party; 

 The impact on a foreign entity’s existing investments if such 
entity is put on the UEL; 

 The effect of restrictions or revocations on work permit, stay, or 
residence qualifications in China with regard to the foreign 
entity's Chinese affiliates; and 

 The impact on a foreign entity’s goods that have already been 
imported into China and under customs’ supervision if such 
foreign entity is restricted or prohibited from import and export 
activities with Chinese parties. 

 
Affected businesses are advised to continuously monitor the regulatory 
and practice development in respect of the UEL system. 
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