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Ministry of Commerce announces
"unreliable entity list"
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On 19 September 2020, China's Ministry of Commerce (MOFCOM)
announced the Provisions on the Unreliable Entity List (Provisions)
(MOFCOM Order No. 4 of 2020), which came into effect on the same
date of the announcement. The Provisions set forth a system to
establish an "unreliable entity list" (UEL) of foreign entities that could be
subject to various sanctions such as being restricted or banned from
investing in China or trading with Chinese parties.

The Provisions cite the Foreign Trade Law, the National Security Law,
and other relevant laws as the legal basis for the UEL system. Unlike the
MOFCOM's press release in June 2019, the Anti-Monopoly Law is not
expressly cited in the Provisions, which is possibly due to the technical
complexity of, for example, relevant market definitions and other
specifications under such law. Nevertheless, if a foreign entity violates
the Anti-Monopoly Law, the government still has the right to take
certain actions against the entity.

Target entities

The UEL system targets foreign entities that have taken the following
actions in international economic, trade, and other relevant activities:

e Endangering the national sovereignty, security, or development
interests of China; or



e Suspending normal business transactions with, or applying
discriminatory measures against, Chinese enterprises, other
organizations, or individuals, in violation of normal market
transaction principles that causes serious damage to the
legitimate rights and interests of the Chinese party.

The term "foreign entity" refers to an enterprise, other organization, or
individual of a foreign country.

A foreign entity's Chinese affiliates do not appear to be covered by the
UEL system. However, if a foreign entity is named on the UEL, certain
sanctions (e.g., investment restrictions, travel bans for certain
personnel) imposed on the foreign entity could possibly affect the
operations of the foreign entity's Chinese affiliates.

Working procedure

The government will establish a cross-department working group to take
charge of the UEL system implementation. The group's office will be
located at the MOFCOM and is very likely to be comprised of officials
from the MOFCOM as well as other departments such as the Ministry of
State Security, Ministry of Public Security, General Administration of
Customs, State Administration for Market Regulation, and National
Immigration Administration.

The working group generally will take the following steps to name a
foreign entity on the UEL:

e |nvestigation: The working group may initiate an investigation of
a foreign entity before they decide to name the entity on the
UEL, unless the group believes the facts are clear enough to
proceed without an investigation. The working group must make
an announcement if an investigation is initiated. During the
investigation, the working group may meet with relevant parties,
review or copy relevant materials, or take other necessary
actions; the foreign entity at issue may state or defend its case.
The working group may suspend or terminate the investigation
depending on the circumstances. A suspended investigation may
be resumed if the relevant facts have changed significantly.

e Decision making: After the investigation is concluded (or where
an investigation is not necessary), the working group will decide
whether to name the foreign entity on the UEL based on various
considerations including:

e The degree of danger to national sovereignty, security, or
development interests of China;

e The degree of damage to the legitimate rights and interests
of Chinese enterprises, other organizations, or individuals;

e Whether the foreign entity is in compliance with
internationally accepted economic and trade rules; and

e Other factors that shall be taken into consideration.

If the working group decides to include a foreign entity on the
UEL, the group also must decide what sanctions should be taken
against the entity, whether to grant a period of time for the



entity to make rectifications prior to the sanctions being
imposed, and the length of such rectification period.

e Announcement: If a foreign entity is named on the UEL, the
working group must make an announcement and provide the
entity’s information, what sanctions will be imposed, as well as
the rectification period.

Sanction measures

One or more of the following measures may be taken against a foreign
entity on the UEL:

e Restriction or prohibition from engaging in China-related import
or export activities;

e Restriction or prohibition from investing in China;

e Restriction or prohibition on the foreign entity’s relevant
personnel or transport vehicles/vessels/aircraft from entering
China;

e Restriction or revocation of the relevant personnel’s work
permit, stay, or residence qualification in China;

e Imposition of fines; and

e Other necessary measures.

Where a rectification period is granted, the sanction measures will not
be implemented until the rectification period expires and the foreign
entity has failed to remedy its actions during the period.

Where a foreign entity on the UEL is prohibited from engaging in import
or export activities with Chinese parties, exceptional cases still may be
granted depending on the circumstances, subject to a request by the
relevant Chinese party and the working group's approval.

Removal from UEL

The working group may remove a foreign entity from the UEL if:

e The relevant facts have significantly changed;

e The entity has remedied its actions during the rectification
period and took measures to eliminate the consequences
thereof; or

e The entity has applied for removal and the working group
approved of such removal.

China is enhancing its relevant legal and regulatory framework including
the introduction of the UEL system, recent updates to the catalogue of
technologies prohibited or restricted from being exported, and
development of the draft Export Control Law. The UEL system will bring
new compliance requirements to foreign entities engaged in China-
related business. Foreign entities need to be more cautious when
making major commercial decisions and implementing their business
plans.



Certain issues are still not clear, and more guidance is expected on the

following:

e Activities that are considered as "suspending normal business
transactions with or applying discriminatory measures against” a

Chinese party;

e The impact on a foreign entity’s existing investments if such

entity is put on the UEL,;

e The effect of restrictions or revocations on work permit, stay, or
residence qualifications in China with regard to the foreign
entity's Chinese affiliates; and

e Theimpact on a foreign entity’s goods that have already been
imported into China and under customs’ supervision if such
foreign entity is restricted or prohibited from import and export
activities with Chinese parties.

Affected businesses are advised to continuously monitor the regulatory
and practice development in respect of the UEL system.
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