Deloitte.
=2

HE | #5585 EW | BirRRS | 2005411525 H English

PSSR,

%ﬁ%/‘é\)% Eﬂﬁ <<-_:”E)§ E%
PNIRAZZHBIDEF
BEEME (X17) »

AEMELERHRS 2R TSF 8 ARLKHH <EFERAMAZIHRBDEFBEEMNES (B
EMF DR A% 2015 F5E 605, UTHR 60 5% +2) , BHZERSTXEERRN
BMAZZHRPHEFBEETEFMEARTIMNRERRE, HFERTI0RA 29 HEETHEER
EXMEFBEEME (BSK[2015]128 5, PITREIR “128 537 ) o 128 53X H 2015 4F
11 A 1 BHEHE T, 5 60 S EREITR ERE — 2.

EAER

128 SXERMG RSBV X MENIFEREZHVIDEFBNEREEEE, EHNEERER
MEZHEFBRXMERETHE, MEERRERELFRERRNER (X)) « AR
HEXMENEETMRANIEERABA . MERSRRFELGINT:

e EXRE. FE. FFEAEHY - RahEXKFEN, TEELT 3TAANZZE
EZZHPDEFBERATHE, B—FXNBHELFHRNRTZEEZRZFXFEI
B R MBI P EHT 30%;



o EZXHWMERMARIFEN, THFEELT 6 PARNMNZFEZZHBINEFBERHET
ME, F—FHOHELFRNRETZEEZRRFANTFEIEERABA P 10%.

TERSINAKNERFEERNTEHAE:

o BNERSMIMBESHE
o HIRATSRATERMESR
s MHREMITHEERILM;

o EEFEERABRIIMERNXE.

MEEK, ERHFAENERBERFHNER;
HEBLEH, FERMIRARBFEEZMEFBRM

ARSI RINAERERAIFEEZINEFBFHEZREERIFANFHEIMATET 500 7T
M, FES (FNEXMEFBIMIFZREMHEAERY , BRERBFEZR. SREEHLE
FHERRA TR T UER . MHBNEERATHIT A —BHNES, BTEHRAEREREH.

BERFNANIEERPARATIZXINEFBENB AT EANEEE. ARSI ERH1E
CEERAMAZZMEFBEFINRERFR HERSRE, SREEHRRIFERNERER.
EARRNIEERAMASEERIBSNKENEREEYR,

60 SALBESHEMBNENFI. FASREFEENQTHN, HEVNELRBNES
SEIE, 128 SX01E) 60 SASMEEEN, At SBISH XELSRIENNAMNEEEEE
BT TS, FRRMBATUMSGT RS S ESSHRDEREUTRH TS EKE,
TR A o & T A ] S BB 45 I o

WFANFE 60 SAEMFFITFRF YL, 60 SASEHARNENIFEREZMDEFBNERME
K, B 128 SXHEXRMNB SV RMNMEMRMLERYRE, FRIEERPIRANMEX S AHE
EBEITHIMR, KR FLEEREFERL.

R[5
'ARBERABXTA%G K EERABAZSHBHEFBEENE WAL (BRBSEBAL 2015 F
2R S — RS R B A G RIEE B E
£&:
JER
oK1 [
AN SR
+86 10 8520 7511 +86 10 8520 7881

juliezhang@deloitte.com.cn vichen@deloitte.com.cn



http://www.chinatax.gov.cn/n810341/n810755/c1804145/content.html
http://www.chinatax.gov.cn/n810341/n810755/c1804145/content.html
http://www2.deloitte.com/content/dam/Deloitte/cn/Documents/tax/ta-2015/deloitte-cn-tax-tap2272015-zh-150922.pdf
mailto:juliezhang@deloitte.com.cn
mailto:yichen@deloitte.com.cn

WMEBEMEE, BERA:

i

Fhg

EIkA

+86 21 6141 1035
vicwang@deloitte.com.cn

JExR

KR

Bk A

+86 10 8520 7638
ienzhang@deloitte.com.cn

L&

4T

Sk A

+86 21 6141 1171
hoye@deloitte.com.cn

5%

MNEE

=XLUN

+852 2852 6536
shalam@deloitte.com.hk

EX
5K 5

il
/&N I

+86 23 8823 1216
tonzhang@deloitte.com.cn

u

@“nmlj B =

BEVERDITNES T RFHREBAK)
HE b

SRR 222 5

SNERRLL 30

Deloitte (‘f8%h") iZI5EEIBRAR (—RIRBERE
NELRETH A BB MIE R RE RS, BS

BRFA

RFENEHPERFNIT. EHPERETUARSEAENDOARE AR RBRREE
FrhEZED. EHNREEZHANSREMBEANRER. NEEEFRERIBEHHELLNES,

"Unsubscribe",

WMAREHFERDARR, BREIL.

EEHEZ ISR - XEBRLTUHT (F8) .
REFEE. REHEKRMMEL S Z XEE.

©ZMSﬁﬁ KEBH T (FH)
—IEF

ERARMNAANERERAS, UTHEHERAT") ,
i www.deloitte.com/cn/about F7g X1EEHTE IR B R E B R AT AR MR IF A .

2% - XEBFI T CRIT) .« fEHE

fEE) - REBFHRUIRT CRITD) « EEEXRTIMESA (Y

URH—RRERBRAM. §—

), UAEEETGHBCRRITES,
15 B 5 AR HF TR B A= FRIE b

KRIPESE FHREEEK) (FEKRH) X

(REXH) RIFAHE


mailto:vicwang@deloitte.com.cn
mailto:jenzhang@deloitte.com.cn
mailto:hoye@deloitte.com.cn
mailto:shalam@deloitte.com.hk
mailto:tonzhang@deloitte.com.cn
http://www.deloitte.com/cn
http://www.deloitte.com/cn/about
http://www.deloitte-china.com/contact/data.html
http://e.weibo.com/chinadeloitte
http://twitter.com/deloittechina
http://www.linkedin.com/company/deloitte_china
http://www.facebook.com/deloittechina
http://www.youtube.com/deloittechina
http://i.youku.com/deloittechina

Deloitte.
Ten

China | Tax & Business Advisory | International Tax | 25 November 2015 =254

Tax Newsflash

SAT Clarifies New
Rules on Tax Treaty
Benefit Claims

China’s State Administration of Taxation (SAT) issued guidance (Circular 128) on 29 October
2015 that clarifies the responsibilities of the tax authorities at all levels of the government when
they assess whether a nonresident is entitled to benefits under China’s tax treaties. Circular
128 supplements guidance released in August 2015 (Bulletin 60)* that eliminated the advance
approval and registration requirement for nonresidents to obtain treaty benefits and introduced
a new self-assessment procedure. Both sets of guidance applied as from 1 November 2015.

Highlights of Circular 128

Bulletin 60 relaxes the procedures for nonresident enterprises and individuals to obtain benefits
under China’s tax treaties by allowing treaty benefits to be enjoyed based on assessments
made by the nonresident recipient of China-source income or the Chinese withholding agent
and the submission of certain documentation.2 The tax authorities can subsequently review the
documentation and request additional information from the nonresident or the withholding
agent, and if the authorities conclude that a nonresident improperly obtained benefits under a
treaty, they may require the nonresident to pay the relevant tax.



Circular 128 requires the local tax authorities to carry out periodic assessments of a certain
percentage of nonresidents claiming treaty benefits. These examinations specifically will target
nonresidents located in jurisdictions that have low effective tax rates, those claiming significant
tax benefits and nonresidents with poor credit ratings.

The tax authorities are directed to carry out “sample” examinations of nonresidents that claim
tax benefits under the dividends, interest, royalties and capital gains provisions within three
months after the end of each quarter. For each of these four articles, the authorities must
examine at least 30% of the total number of nonresidents claiming treaty benefits based on the
same article during the relevant quarter. Additionally, for other treaty articles, the authorities
must, within six months of the end of each quarter, examine at least 10% of the total number of
nonresidents claiming benefits based on the same article during the relevant quarter.

The examinations will focus on the following issues:

e Whether the nonresident’s tax residence certificate meets the requirements under
Chinese law and whether the nonresident was a dual resident for tax purposes;

¢ Whether the income concerned was correctly categorized for purposes of obtaining the
relevant treaty benefits, whether the correct treaty provision was applied and whether the
nonresident was eligible to obtain the benefits;

e Whether the tax payable was calculated correctly; and

e Whether any tax treaty abuse was present.

If the local tax authorities discover that a nonresident recipient of China-source income does
not qualify for benefits under a relevant treaty and the authorities require the taxpayer to pay
back at least RMB 5 million in taxes, the local tax authorities must prepare a Tax Adjustment
Case Summary of Ineligibility for Tax Treaty Benefits ("Summary") and submit the Summaries
to the next level of tax authorities. These Summaries will ultimately be submitted to the SAT,
which will circulate the consolidated Summaries to tax authorities throughout the country. For
cases that expose high tax risks and/or inconsistencies in practice, the SAT will set up expert
panel reviews.

The provincial level tax authorities must maintain credit files that contain information on
nonresidents that have inappropriately claimed treaty benefits and must complete a Poor Credit
List of Nonresident Taxpayers Claiming Tax Treaty Benefits. Such information will ultimately be
submitted to the SAT and circulated by the SAT to other tax authorities regularly. Nonresidents
with poor credit ratings will be targeted for further examinations by tax authorities at all levels.



Bulletin 60 relaxes the procedure for nonresidents to obtain benefits under China’s tax treaties
and shifts from an advance approval/registration system to a system based on follow-up
administration by the tax authorities. Circular 128 provides guidance to the local tax authorities
on how they should conduct and strengthen the subsequent administration.

It should be noted that Bulletin 60 does not make changes to the substantive requirements
(such as beneficial ownership, satisfying the purpose test, etc.) that must be met for a
nonresident to be entitled to treaty benefits. Further, the frequency and proportion of sample
examinations by the tax authorities as required under Circular 128 are not low. Therefore, when
making self-assessments for tax treaty benefit purposes, both the nonresident recipient of
income and the Chinese withholding agent should ensure that the claims are valid and
accurate.

Notes:

1See Bulletin to Issue Administrative Measures for Nonresident Taxpayers to Enjoy Tax Treaty Benefits
(Bulletin of the State Administration of Taxation [2015] No. 60) (Chinese version)

2 See Deloitte Tax Analysis on Bulletin 60
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