Deloitte.

B English
B4 51 %5 | B BB R %

ﬁi‘[‘kiﬂ
BRI 24 ) R AT RS (-p‘g
TAINGE 3225 B A LA 1 (§ :

7

20145 4 H 21 H, EFFISSEJR KA 2014 55 24 S, £ (EHEBSFERRTER
CIFE REZBE B EHINE G ) BdEs)  (EBK[2009]124 5) .« (EHZK
B 55 BRI R T T B A E B 2 b “ s A N7 ROIE D) (E B [2009]601 5
M CEFBS SRR T INEBM I E T “ZafrA N7 KIAE) (EEBSERA S 2012
2 30 5) MG L, X TRICERBEEIL T2 P A S B e i - B AR RLE -

T H 2014 4F 6 A 1 HEAT, 2 ifTar QA EBLSS A BR 5e 45 S0, /514

I\)

EHEEDN “RITEH” M. IRIEASHE, TR BB AR AT
2N AR IR G 2R ROITAS AR e R B n N N3 A NI 5247 K

%
o
&

NIRRT “ZHERR 7 2 e AR R BA RS EEE S BN WL T T
Ja RARMV IR Bk Bt Hoh “EA AU 7 fEde “ e H eI E X et X
BUFYFAT NEIESR 28 BB B DU E LSS eyl JFEE
SRR R AT RGN T HEAREMTLOUE R, ORI B AR
BSOSO 55 9B I o 32 FE TR B HOFR SR SC AN XU 17 P il Jo RS AR R



TERETEOLT, FRATEAREIUATEOR i) — e SR B /ML 53 (R Quallified

Foreign Institutional Investors, f#x “QFI” ) “ZHFral f5& Lk 58 “RILHE7 1)
FE, SR TR TR, MRS T7 AN, — S i HoAth <5 R LA 24T 1)
PO E AR A (B SEES, EAERETH, B RTR SR EL
G HE R Ah. thah, QFIITERZAE, (A2 LR 1F QFIN ZHEA FTaN

NEHE

o
HRrﬁHm}
fﬁr\@#
|

P
EE

FEPE BT R ZHBE T, BUESAARP BRI TR T B R — i LA £ 2 i o
G NBEEE AR S A T E D 25% B A A AE 5%, Rk 24 BN LA i 0
NARENFFHE “FiE” i, SEERMEPEAE A N, I8 Fw e s
25%IFFICESR, AT e FRIE U E LB AR .l T EUAT G QFINE [E A 2 =] 47 A
UGIAEAERR ], PRI R BE 3 AE QI 22T 52 52 W IR 2 A B AR AT 2> R 455 M L 451
FORSZRIFEM o BRILLASE, S0 252 1 E FRaB R 5T 3 7T REIE /5 i 2 LAt A 99 2
IREPANE G

[ A3 A SR 24 75 Aot AT BB TR A E S T BO™ I I BURIEER . TR

HOBR AL, I BEORRERON Rt I B 1T 5 AT REBOUED a2 o AR RSB 7 B

R M BRI

- BREEFETT (BRZIEER. RRERASHRRLH, KRIEEN. IEFAH
) BB SRR SRS UL RSB S5 A BURE, BEREA
7 NALAE ZAT IR A SR AL 1500 LA A5 T WSO B ] BRI AR R 2405 5

- WEEAIEAR TS B R ] %A E R EE SAESR, UL e e 5 1)
rHI I BERE: AR AR E RS BB A L — s TR RIS R Y, I LB 55
PURIRGERIRAS Z e O SR M T3k R R B k), AR BARSGAE 2 A5 G ST 2 5 it
JUE

- BUSHIRNINE R o T A NI 2 A Bk

B S HLIGAE B A% AR IR SRS GRS s R X PSSR B AT AL B . FERf 13 9 i S BUR)
BREET, “ZAERHR A SR E RO et iR e s, HARE
PEAEWZ T SEPri ol R iZARE R, AT DA E 1Z AR B ROVIZE TS A A,
RENS =2 B EAH B E AR o AT AL SRR oI T IR s B A% 3 1 A
BRI OR A A



Gl

NERE A RBREE S L ERZ AR R LA 875 SO RS 3% P s 4 55 152
BAR, WHZARRE RA R IZI 2 9 BRI 32 55 A N, %873 2 B AS

B E IS AR 25 E FArIE 7, BRATTEARX R A0 3 T BB e # 3Ek
i FK— 5 U B T AR T » T AN B 478 ] A 2l o (S0 1 15 58 ) — 2 B gl

KA B P AP

EREERE, AEPEN “Zara N7 SUERBARBMRTRE. A, A%
FRRAR “ U RS T AN P s, B A AN 52 2 B AR (e
TR, U B2 A T 5 AR 26k I E AR B

FEIL R Z M AN BT SR BRI XA BRI SR T, EBERA RN 24 525K
AT H AT 289 A BB AP 2 5t T A E B0 R 00T L. X — AT =
24 S UG BA BRI R S e SRTT, 0T SRR A i B e 22 5 )Y [ )
BT S, 25K TR RS AR

ISR R, TEERR

= PRt R3S

S E/ERX

b2

F g

CRUIN

+86 21 6141 1035
vicwang@deloitte.com.cn

X X

JEm B

XN RN

+86 10 8520 7638 +852 2852 6536

jenzhang@deloitte.com.cn shalam@deloitte.com.hk

hE R
HEZ IR 222 5
A Hferbcy 30 4%

Deloitte ( “ffi#h” ) Z FRIEEIE IR Aw (—FARPE L EEAH RN HHEEE R AR, DURFR “fE8gRAw "),
VLR — R 2 G T e AN 0L T 38 o B Sy A Ay v Ak . 52 W www.deloitte.com/cn/about
A I A R A 7] K L R R BT S A ) R R

© 2014 158 « REEPRTT UHMAT (R | EE) « SREBRDT ST GRITD L B K THTSR S AT CRepk T IE
ko CRECRED AU Ok UIRUR

Ey-}

o »[in] FENSN



(SN

BT ) P RS O . R E) P A EN SRR SR AER B RRLZEKBERER), UREREN
BRBSREH A, DR HESHFERS. BPREEZHITEREMBINEIER. WEHEAFEKD HEE)
FEEHKEE, BESE BEHEENAEBEHE E Unsubscribe”.

MBEEFEEDPATR, BRdest.

EE P EZREE - REGTLUHINT (BB | B8 - KEBRGTSWINT GRID - EEHK ST IRES T
RRRIEEADD (REXHD DRERETE®R. BIEHE RS 2 KRB

China E1D's
Tax & Business Advisory | International Tax

Tax Newsflash

April 30, 2014

SAT issued Bulletin

concerning B ’“.,\k
Determination of the w M
"Beneficia Owners'

under "Entrusted |nvestment™ Structures

On 21 April 2014, the Chinese State Administration of Taxation ("SAT") issued Bulletin of
the SAT [2014] No. 24 (“Bulletin 24", "the Bulletin"), which stipulates the additional rules
on determining beneficial owner status under "entrusted investment" structures based on
the "Notice of the SAT on Publishing 'Administrative Measures (Provisional) for Non-
residents Enjoying Tax Treaty Treatment™ (Guishuifa [2009] No. 124), "Notice of the SAT
on How to Understand and Determine ‘Beneficial Owners' under Double Taxation
Agreements ("DTAs")" (Guoshuihan [2009] No. 601) and "Bulletin of the SAT on the
Determination of 'Beneficial Owners' under DTAs" (Bulletin of the SAT [2012] No. 30).

Bulletin 24 will take effect on 1 June 2014, and will apply to any cases occurred before its

promulgation but yet to be settled.

Highlights
The Bulletin is applicable to "entrusted investment" structures. The Bulletin provides
that a non-resident investor may apply for treaty benefits (i.e., "beneficial owner") on



income derived from an "Entrusted Investment."

Entrusted investment structures are those in which "... non-PRC residents entrust
their own funds to an "offshore professional institution” for making equity or debt
investments in Chinese resident enterprises.” Such "offshore professional
institutions" refer to financial institutions that are permitted by their jurisdictions to
engage in the business of securities brokerage, asset management, and custody of
funds or securities, etc. Further, it is stipulated that under such structures, that "...
the entrusted funds will be managed separately from the funds of the professional
institution which will charge service fees or commissions to the non-residents based
on relevant entrustment or agency agreement, while the investment benefits and risks

of the entrusted funds are obtained by and born by the non-residents.”

In general, we understand that the rule would cover certain investment arrangements
that non-residents make with Qualified Foreign Institutional Investors ("QFII") under
the current Chinese regulations, whereas investments through other financial
institutions engaged in assets management and investment, such as private equity
fund, collective investment vehicles ("CIVs"), trust etc. would likely be excluded from
the scope due to the differences in investment decision making process, risk and
benefits, etc. Moreover, despite the numerous types of QFIl investment structures,
only the ones meeting aforementioned definition/requirements would qualify as the
entrusted investments for the purpose of Bulletin 24.

Under most of the tax treaties China entered into, the preferential dividend
withholding tax rate is generally granted where the beneficial owner directly owns at
least 25% of the capital of the company which pays the dividends. Therefore, when
the offshore professional institution is regarded as nominees/agent for the beneficial
ownership requirement purposes under relevant treaties, the investor can only enjoy
the reduced tax rate if "25% shareholding" condition is met. This requirement may
restrict the application of Bulletin 24 as the current regulations may not allow QFlIs to
invest in a Chinese company over certain ownership percentage. In addition, the
investor must satisfy other conditions for beneficial owner status as set forth in other

relevant circulars.

The SAT sets forth a high documentation requirement on non-resident investors to
prove the existence of a qualifying entrusted investment structure, which some
investors may find difficult to satisfy due to confidentiality concerns. The



documentation to be submitted to the Chinese tax authorities include:

— all the agreements or contracts in relation to the investment entered into between
relevant parties (including the non-resident, investment manager, custodians,
securities firms, etc.) and any other materials that can demonstrate the
investment arrangement which should include source of entrusted funds and its
components, as well as fees charged by each party;

— documents relating to the remittance flow of investment income and other income
through each level/person to the non-resident; and explanation on the
characterization and allocation for each type of income. Where the non-resident is
a related party to one or more parties in the investment chain, it shall also present
the pricing principle and methodology to demonstrate the arm’s length
transaction; and

—  Other documents requested by the tax authorities.

The tax authorities will handle each case based on the income type. Where the type
of investment income are interests or dividends, "the non-resident shall be recognized
as the 'beneficial owner' of the income and hence can enjoy tax treaty benefit,
provided that the nature of such income remains unchanged through each step of
remittance to such non-resident, and the actual remittance to such non-resident can
be backed up by supporting documents.” This verification emphasizes the importance

of the unchanged nature of equity/debt investment throughout the investment chain.

The Bulletin stipulates that "if the fees or remuneration received by any parties other
than the non-resident investor in the investment chain are linked to the interests or
dividends, the non-resident shall not be recognized as the beneficial owner with
respect to such fees or remuneration and thus shall be denied the tax treaty benefit
on such fees or remuneration.” Based on our understanding, the fees or remuneration
being denied preferential treaty rates may relate to those calculated based on certain
percentage of the equity/debt investment income, while any fixed fee or fee based on
certain percentage of the invested amount would be excluded from it.

It is worth noting that the applicable income is limited to dividends and interest. The
Bulletin explicitly points out that “for capital gain or any other type of income which are
not subject to the 'beneficial owner' rules, the relevant articles in the tax treaty shall
apply."

With the emergence of various forms for offshore funds investing into China, the SAT



hopes to clarify the determination of "beneficial owners" for certain currently commonly
seen investments, and the Bulletin thus plays a positive role. However, taxpayers who
hope to extend the application to a broader range of investment structures than merely
the qualifying entrusted investment structures, as defined, may find the narrow application
of Bulletin 24 disappointing.
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