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Tax Newsflash

New guidance clarifies circumstances
when penalties for noncompliance with
customs voluntary disclosure rules can
be waived

On 17 October 2019, China’s General Administration of
Customs (GAC) issued guidance (Bulletin on Matters
Concerning the Voluntary Disclosure of Tax-related
Noncompliance (Bulletin 161)), which sets out the conditions
under which the customs authorities can waive administrative
penalties on tax-related noncompliance, the standardized
procedure for self-reporting of tax-related noncompliance and
the preferential measures for credit management of customs-
certified enterprises under the voluntary disclosure regime.
The rules apply as from the date when the bulletin was issued.

Background

Article 26 of the customs audit regulations (Regulations of the
People's Republic of China on Customs Audit (Order of the
State Council of the People's Republic of China No. 670)) and
implementation measures issued by the GAC (Chapter IV of
the "Implementation Measures of the Customs Audit
Regulations of the People's Republic of China" (Order of the
GAC No. 230)) prescribe the general principles for the
voluntary disclosure mechanism, whereby the customs
authorities are expected to reduce, mitigate or waive
administrative penalties, provided that enterprises voluntarily
disclose any noncompliant activities.

Before the issuance of Bulletin 161, the voluntary disclosure
mechanism lacked transparency and coordinated enforcement
policies throughout the country, and, therefore, it could not be
implemented effectively by the customs authorities.
Enterprises have difficulties in anticipating whether voluntary



disclosure of honcompliance activities would lead to
investigations or leniency. As a result, some enterprises often
preferred to keep silent rather than voluntarily disclose such
activities.

Bulletin 161 was issued in response to the State Council's
reform measures contained in "Delegating Powers,
Strengthening Regulation and Enhancing Tax Services" and its
goal of optimizing the business environment to facilitate
foreign trade. Bulletin 161 is expected to promote an effective
voluntary disclosure mechanism by clarifying the rules and
improving predictability for enterprises.

Tax-related compliance activities

Bulletin 161 applies where enterprises voluntarily disclose any
tax-related noncompliance activities relating to customs
regulations before the customs authorities discover the
noncompliance. Criminal activities (e.g. smuggling) and
various other noncompliance activities (e.g. activities that
have an adverse effect on the accuracy of information used for
statistical purposes, supervision orders, license controls,
foreign exchange controls, or export tax refunds, as well as
importing or exporting restricted or prohibited goods) are not
within the scope of Bulletin 161.

Noncompliant activities include both tax and non-tax-related
violations. While administrative penalties for tax-related
noncompliance activities may be waived following voluntary
disclosure, it is unclear whether penalties for non-tax-related
noncompliance activities also should be waived.

Voluntary disclosure

According to Order of the GAC No. 230, any of the following
circumstances will not be considered a voluntary disclosure:

e Where the customs authorities have identified indicators of
noncompliance before a voluntary disclosure report (VDR)
is submitted;

e Where the customs authorities have issued an audit notice
before the VDR is submitted; and

e Where the VDR is substantially inaccurate or other
noncompliance activities are concealed.

Waiver of administrative penalties

There are two situations where the customs authorities will
waive administrative penalties for tax-related noncompliance
activities that are disclosed voluntarily:

e The noncompliance is disclosed within three months from
the date when the activities occurred, and the enterprise
proactively eliminates any harmful consequences of such
noncompliance.

e The noncompliance is disclosed after the three-month
period, but the enterprise proactively eliminates any
harmful consequences of such noncompliance, and either
the underpaid tax is less than 10% of the tax payable or
the underpaid tax is less than RMB 500,000.



Bulletin 161 is the first guidance to introduce time-based
approaches for voluntary disclosure made "within three
months" and "after three months" of the date when the tax-
related noncompliance activities occurred, which should
encourage earlier disclosure due to stricter conditions
associated with the latter. In practice, unintentional mistakes
and minor declaration defects (e.g. mistakes in document
preparation, incorrect delivery of goods, over and short-
shipments) are not uncommon. In most cases, enterprises
generally are able to detect such mistakes within the three-
month time limit to avoid the additional quantitative
requirements for the waiver of administrative penalties.

Furthermore, Bulletin 161 is more lenient than what was
required under the pilot voluntary disclosure program, under
which the penalty was waived if the underpaid tax was less
than 10% of the tax payable and less than RMB 250,000. In
comparison, Bulletin 161 prescribes that penalties will be
waived for companies that voluntarily disclose within the
three-month period regardless of the amount of underpaid tax
at stake. Bulletin 161 also increases the threshold of the
underpaid tax amount (i.e. RMB 500,000 versus RMB 250,000)
for the penalty waiver to apply if voluntary disclosure is made
after three months. In addition, Bulletin 161 changes the
above two conditions from "and" to "or," which means that
companies will be more likely to fulfill the conditions to qualify
for a waiver.

It is generally not difficult to determine the date of occurrence
with respect to noncompliance indicated on a single customs
declaration. However, further clarification is needed from the
authorities as to how to determine the date of occurrence if
the tax-related noncompliance activities are consecutive in
nature.

According to Bulletin 161, the requirement that a defaulting
enterprise proactively eliminate harmful consequences means
that the enterprise must disclose the noncompliance to the
customs authorities and correct the violation (e.g. complete
processing trade registration or temporary import and export
procedures, rectify account books and documents, pay taxes
related to under-declared freight charges or royalties).

Voluntary disclosure procedures

An enterprise must complete and submit a VDR to the customs
office that previously collected (or should have collected) the
enterprises’ taxes or the local customs office where the
enterprise is established, together with the corresponding
account book, vouchers and other relevant materials. If the
tax-related noncompliant activities involve more than one
customs office, the enterprise may choose its local customs
office as the place to submit the report. Bulletin 161 does not
specify which customs department actually will accept the
VDR, so enterprises should understand local practices before
submitting the report.

Enterprise credit management
Where an enterprise is given a warning by the customs

authorities or fined with an administrative penalty of less than
RMB-500,000 after voluntary disclosure, such penalties will not



be listed in the credit rating records of customs-certified
enterprises. In this regard, Bulletin 161 is consistent with
article 9 of GAC Bulletin [2018] No. 178 (Bulletin on Matters
Concerning the Enforcement of the Measures of the Customs
of the People's Republic of China for the Administration of
Enterprise Credit), which states that a warning or an
administrative penalty of less than RMB 500,000 as a result of
voluntary disclosure would not have a negative impact on the
evaluation of corporate compliance in the customs credit
certification.

However, Bulletin 178 states that where a customs-certified
enterprise is suspected of noncompliance and investigated by
the customs authorities, any preferential administrative
measures to which the enterprise is entitled may be
suspended, a potential concern for enterprises considering
voluntary disclosure. Bulletin 161 removes this concern by
clarifying that the preferential administrative measures
enjoyed by customs-certified enterprises will not be affected
during an investigation of a voluntary disclosure.

Bulletin 161 expands the scope of the administrative penalty
waiver for voluntary disclosure and provides a low-cost
compliance approach for enterprises to manage tax-related
noncompliance. To take advantage of the waiver, enterprises
should set up a corporate compliance system with regular
periodic reviews, assess possible noncompliant activities and
any impact, and ensure that the VDR is comprehensive and
accurate.

e Establish a corporate compliance system with regular
periodic reviews.

o Penalties will be waived if voluntary disclosures of
tax-related noncompliance activities are made within
3 months from the date of occurrence; for voluntary
disclosures that are made after 3 months from the
date of occurrence, additional conditions relating to
the amount of tax will need to be met for the waiver
to apply. Enterprises should establish a corporate
compliance policy with regular and comprehensive
customs compliance review to identify existing issues
and timely submit the VDR. When designing and
establishing such corporate policies, enterprises
should consider business operations, local customs
practice, and the timeline for submitting the VDR.

e Assess potential noncompliant activities and any impact.

o Prior to submitting the VDR, an enterprise should
evaluate whether it meets the conditions of
"voluntary disclosure," such as whether the customs
authorities already are aware of the noncompliance
and whether an audit notice has been issued (which
would result in the VDR being rejected).

o The enterprise should assess the potential impact of
the voluntary disclosure. It should be noted that
Bulletin 161 is not applicable to non-tax related
noncompliance activities. For various complex



noncompliant activities, enterprises may need to gain
further knowledge on the relevant customs' practice
and seek professional assistance if necessary.

For certain disputable tax-related customs issues, it
may be difficult for enterprises to determine their
technical positions, such as whether the royalties
should be dutiable, whether the relationship between
transacting parties affects the transaction price, etc.
For such cases, enterprises may need to consider
whether to use (and the ultimate effect of) various
administrative options such as advanced rulings or
voluntary disclosure.

e Thoroughly and carefully complete the VDR.

o The customs authorities have robust procedures to

verify the contents of a VDR. Therefore, enterprises
should prepare the VDR carefully to ensure that the
noncompliance activities are disclosed truthfully,
accurately and completely. Enterprises should also
submit account books, invoices, letters, emails and
other supporting materials. Considering the
complexity of the VDR, enterprises should consider
engaging a professional third party to issue a report
to be filed along with the VDR as a reference
document for voluntary disclosure.
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