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Tax Newsflash
Hong Kong-Macao tax treaty in force
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The Comprehensive Double Taxation Arrangement for Hong Kong-
Macao (HK-Macao DTA) has entered into force after the completion of
the relevant procedures. The DTA will be in effect for any year of
assessment beginning on or after 1 April 2021 in Hong Kong and 1
January 2021 in Macao.

The HK-Macao DTA was signed in November 2019 and can be
downloaded from this link. There are lots of business activities between
Hong Kong (HK) and Macao. The HK-Macao DTA can clarify the taxing
rights for cross-border activities, eliminate double taxation and hence
facilitate closer economic linkage between the two sides, as well as
promoting the exchange of talents.

We have summarized the key features of the DTA below. Please also
refer to our Tax Newsflash — Issue 108 published on 6 December 2019
for details of the DTA.

Under the HK-Macao DTA, the profits of a HK tax resident shall be
taxable in Macao only if it has a permanent establishment (PE) in Macao,
and vice versa. Only the profits attributable to that PE may be taxed.

The HK-Macao DTA adopts the PE definition recommended by the OECD
in the Base Erosion and Profit Shifting (BEPS) Action 7 "Preventing the
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Artificial Avoidance of a Permanent Establishment Status". PE is defined
in the HK-Macao DTA as follows:

A fixed place of business unless the overall activities carried out
through that place are preparatory or auxiliary character;

e Abuilding site, a construction, or installation project that lasts for
more than 6 months;

e Service PE where enterprise of one side provides services for the
same project or connected projects through personnel in the other
side for a period or periods exceeding in the aggregate of 183 days
in any 12-month period;

e Adependent agent that habitually concludes contracts or plays the
principal role leading to the conclusion of contracts without material
modification in one side for an enterprise of the other side.

The PE article includes anti-avoidance clauses, such as anti-
fragmentation provisions and broadened scope of dependent agent PE.

Currently, neither Macao nor HK impose withholding tax (WHT) on
dividend or interest. Nevertheless, the HK-Macao DTA includes the
standard clauses for dividends and interest. For royalties, HK imposes
WHT while Macao does not.

The domestic and DTA withholding tax rates applicable to dividends,
interest and royalties under the HK-Macao DTA are summarized as
follows:

Macao domestic rate | 0% 0% 0%
HK domestic rate 0% 0% 4.95%/16.5%*
HK-Macao DTA rate 0%/5%” 0%/5%” 3%

1 The 4.95% rate generally applies. If the royalty is paid to an associated entity and the
intellectual property has been owned by a person carrying on business in HK, the higher rate of
16.5% applies. If the taxpayer is eligible for two-tiered tax rates, 2.475% (or 8.25% if higher rate)
applies on the first HKD 2 million of assessable profits and 4.95% (or 16.5% if higher rate) on the
remaining amount.

2 0% if it is paid to the Government of Macao / HK, the Monetary Authority of Macao / the Hong
Kong Monetary Authority, the Pension Fund and Social Security Fund of Macao / the Exchange
Fund of HK, and any institution wholly or mainly owned by the Government of Macao / HK as may
be agreed from time to time between the competent authorities of both sides,; otherwise, 5%.

For HK residents, the Macao tax paid can generally be allowed as credit
against the HK tax payable on the same income. The amount of credit,
however, shall not exceed the amount of HK tax payable in respect of
the taxable income computed according to the HK tax law.

For Macao residents, double taxation shall be eliminated by:



e Exemption of the respective income taxed in HK pursuant to the HK-
Macao DTA from the Macao tax; or

e Allowing the HK tax paid credit against the Macao tax payable in
respect of the dividend / interest / royalties income derived
pursuant to the HK-Macao DTA. The amount of credit, however,
shall not exceed the amount of Macao tax payable in respect of the
taxable income computed by Macao.

Taxpayers with businesses in HK and Macao or plan to invest in both
sides may seek professional advice to analyze the implications brought
by the HK-Macao DTA.

Tax Newsflash is published for the clients and professionals of Deloitte Touche Tohmatsu.
The contents are of a general nature only. Readers are advised to consult their tax advisors
before acting on any information contained in this newsletter.
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Deloitte is a leading global provider of audit and assurance, consulting, financial advisory, risk advisory, tax and related
services. Our global network of member firms and related entities in more than 150 countries and territories (collectively,
the “Deloitte organization”) serves four out of five Fortune Global 500® companies. Learn how Deloitte’s approximately
312,000 people make an impact that matters at www.deloitte.com.

Deloitte Asia Pacific Limited is a company limited by guarantee and a member firm of DTTL. Members of Deloitte Asia Pacific
Limited and their related entities, each of which are separate and independent legal entities, provide services from more
than 100 cities across the region, including Auckland, Bangkok, Beijing, Hanoi, Hong Kong, Jakarta, Kuala Lumpur, Manila,
Melbourne, Osaka, Seoul, Shanghai, Singapore, Sydney, Taipei and Tokyo.

The Deloitte brand entered the China market in 1917 with the opening of an office in Shanghai. Today, Deloitte China
delivers a comprehensive range of audit & assurance, consulting, financial advisory, risk advisory and tax services to local,
multinational and growth enterprise clients in China. Deloitte China has also made—and continues to make—substantial
contributions to the development of China's accounting standards, taxation system and professional expertise. Deloitte
China is a locally incorporated professional services organization, owned by its partners in China. To learn more about how
Deloitte makes an Impact that Matters in China, please connect with our social media platforms at
www?2.deloitte.com/cn/en/social-media.
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