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The Government has recently published the outcome of the consultation
on the implementation of Global Minimum Tax (GloBE Rules) and Hong
Kong Minimum Top-up Tax (HKMTT), following the consultation
exercise! launched in December 2023.

Background

The GloBE Rules, applicable to large multinational (MNE) groups with an
annual consolidated group revenue of at least EUR 750 million, will
result in “top-up” tax amounts to bring the overall tax on profits in each
jurisdiction where a group operates up to a minimum effective tax rate
of 15%. The key components of the GloBE Rules are: qualified domestic
minimum top-up taxes (QDMTT), which allow jurisdictions to charge any
top-up taxes due in respect of local profits; the income inclusion rule
(IIR), under which parent company jurisdictions apply the top-up tax
rules on a top-down basis; and the undertaxed profits rule (UTPR), which
will apply as a secondary (backstop) rule where the other rules have not
been fully applied. Jurisdictions have to incorporate the GloBE Rules into
their domestic legislation for implementation.


https://www.legco.gov.hk/yr2024/english/panels/fa/papers/facb1-1409-1-e.pdf
https://www.legco.gov.hk/yr2024/english/panels/fa/papers/facb1-1409-1-e.pdf
https://www.legco.gov.hk/yr2024/english/panels/fa/papers/facb1-1409-1-e.pdf

Hong Kong would implement the IIR and UTPR as part of its domestic
implementation of the GloBE Rules, as well as implementing what is
intended to be a QDMTT, which will be known in Hong Kong as HKMTT.

We summarize the latest updates on the implementation of GloBE Rules
and HKMTT in Hong Kong below:

General policy

e Deferral of UTPR implementation: The UTPR? will be implemented
on a date to be specified at a later stage with the transitional UTPR
safe harbour?. The IIR and HKMTT will be implemented for fiscal
years beginning on or after 1 January 2025, as per the consultation

paper.

e Definition of tax resident: A definition of “Hong Kong resident
entity”# for the general purpose of the Inland Revenue Ordinance
(IRO) (instead of specifically for GIoBE Rules purposes, as suggested
in the consultation paper) will be introduced with retrospective
effect from 1 January 2024, as accepted by the OECD.

e Scope of HKMTT: Investment entities and insurance investment
entities will be excluded.

e General anti-avoidance: While the existing general anti-avoidance
provisions under the IRO (i.e. Sections 61 and 61A) will not apply,
the Government plans to introduce a main purpose test as a general
anti-avoidance rule for these top-up tax regimes. General
grandfathering of the transactions entered into before the operation
of the GloBE and HKMTT appears unlikely to be provided.

Legislative approach

e Top-up tax treated as profits tax: The GloBE Rules and HKMTT will be
incorporated into the IRO, but within a separate part of the IRO.
Top-up tax will be treated as a profits tax. Various existing tax
administration mechanisms included in the IRO, as well as the
mechanisms under comprehensive avoidance of double taxation
agreements for resolving cross-border disputes, will be applicable.

e OECD administrative guidance: Future administrative guidance
issued by the OECD will be incorporated into the IRO through
subsidiary legislation.

e Local guidance: The Inland Revenue Department will also publish its
own guidance on implementation issues on its website.

Tax compliance and administration

e Top-up tax liability: Annual designation of one or more Hong Kong
constituent entities as the payment entities for top-up tax under
HKMTT (and UTPR when implemented) will be allowed.

e Joint and several liability: Under the payment designation
mechanism, all Hong Kong constituent entities of the MNE group will
be jointly and severally liable to the top-up tax payable. However,



this is only expected to be invoked where a designated payment
entities defaults on its obligation to pay taxes in respect of another
group entity. The Government will explore administrative
arrangements for allowing a “clean exit” from the joint and several
liability for entities that intended to leave the group.

e Payment due date: One month after the expiry of the top-up tax
return filing deadline or the date of the notice of assessment,
whichever is later (extended from two weeks as originally suggested
in the consultation paper)

e Objection period: Two months after the date of the notice of
assessment (extended from the normal one-month period)

e Time limit for raising assessments: Six years from (a) the end of the
fiscal year; or (b) the time when the non-assessment or under-
assessment has come to the assessor’s knowledge, whichever is later
(slightly different from normal limitation period to cater for the
adjustments made by a jurisdiction outside Hong Kong)

e Penalty: Similar approach as the existing penalty mechanism for
profits tax, including those to service providers, will be adopted.
Transitional penalty relief suggested by the OECD will be considered.

Legislative timeline

The Government plans to introduce the amendment bill into the
Legislative Council by January 2025.

Our observations

We welcome the Government’s release of their responses to
stakeholder feedback on the consultation exercise, which reflect their
transparency in policy making. We are also pleased to note that some
measures will be introduced to provide flexibility and ease the
compliance burden for taxpayers, e.g. the annual designation of the
paying entity and extended payment and objection due dates.

Nevertheless, the proposed introduction of a main purpose test will
insert anti-avoidance legislation into Hong Kong’s legislative framework
that is not required under the GloBE Rules and that could be more
onerous than in many other countries. Depending on its drafting, a main
purpose test could also be more onerous than the existing Sections 61
and 61A anti-avoidance legislation, which the Government has indicated
it will not impose on taxpayers under the GloBE Rules and HKMTT.

In our view, this legislation could unnecessarily diminish Hong Kong’s
fiscal competitiveness and erode certainty for those considering
whether to invest in Hong Kong or one of its regional competitors. In
contrast, Singapore has recently published its final proposed legislation
and has sought to reduce the impact on MNE groups operating in
Singapore by refraining from introducing any further measures that
could create uncertainty or harm investment, such as additional anti-
avoidance rules.



The IRO has seen a proliferation of main purpose tests in recent years,
often aimed directly at new tax incentive measures that the Government
has sought to introduce. Hong Kong is arguably one of the targets of the
GloBE Rules, and its impacts are already evident as MNE groups have
restructured away from Hong Kong in recent years. The introduction of a
main purpose test could exacerbate this trend and should be urgently
reconsidered by the Government.

1Please refer to our Hong Kong Tax Newsflash Issue 204 for details.

2 QOriginally planned to be implemented in 2025 as suggested in the consultation paper.

3 Under the transitional UTPR safe harbour, the UTPR top-up tax amount calculated for the
jurisdiction of the ultimate parent entity (UPE jurisdiction) shall be deemed to be zero for each
fiscal year during the transition period if the corporate income tax rate of the UPE jurisdiction is
at least 20%.

4 Hong Kong does not tax based on residency and therefore, does not have a generally applicable
definition of residency currently.
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P386/2024 — 26 February 2024
OECD %77 «XME—&F By k&
[Simplified Chinese]

21 December 2023
Pillar Two: OECD’s further guidance

18 July 2023

XA - OECD/G20 &g E AR EFFN] (QDMTT) |, {ERESIAHHIN] (UTPR) #0
GloBE {EEREFR (GIR) MFEFHIHE - NHEFE. FNWF R E A0
Pillar 2—QDMTT, UTPR & GIR developments relevant to Hong Kong, Singapore and
Mainland China

P374/2023 - 16 March 2023
FTH—2FH A THREEFTREHMMEXEOERNZINANERER
[Simplified Chinese][Japanese]

P373/2023 - 6 March 2023
SIRBFIEL 2.0 RF: OECD A HiF —_{FETEmE
[Simplified Chinese] [Japanese]

P372/2023 - 2 March 2023
SIRFHERL 2.0 7Y IHEZTHEERERMZ SN
[Simplified Chinese][Japanese]

3 February 2023
OECD released administrative guidance on global minimum tax

P368/2022 - 30 December 2022
OECD &% «X#F—SE B AR NIERXH>
[Simplified Chinese]

21 December 2022
OECD Pillar Two: Information return and safe harbors published

P356/2022 - 16 June 2022

OECD ZHXMHE—S T A MEBIRARTIZ «XHE—2FA THZ BRE SRS HE
[P

[Simplified Chinese] [Japanese]

P354/2022 - 24 May 2022

OECD X HXMH—E M A MEERARTIZ <2 A FEREEEEIRERY UKk
(ZAE—S2F A TRIRIE L HERRY

[Simplified Chinese] [Japanese]

P352/2022 - 13 April 2022
OECD X MH—SF A MEBIRARTZ FERELEERERY
[Simplified Chinese] [Japanese]

15 March 2022
OECD £~ TR EHMANTRE

OECD announces release of commentary on Pillar Two model rules for global minimum tax

P350/2022 — 9 March 2022
OECD X MHE—S T A MEBIRAR T Z BREE SR SKIFEMN AR ERY
[Simplified Chinese]

P347/2021 - 22 December 2021
¥ - G20/0OECD BAMIELRA i & ER BRI E R
[Simplified Chinese] [Japanese]

21 December 2021
Pillar Two — OECD Inclusive Framework global minimum tax model rules
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11 October 2021
K F RIS EF R TR N 5 REGHH R

OECD inclusive framework updates political agreement on Pillar One and Pillar Two

P343/2021-12 July 2021
Global Minimum Tax Frequently Asked Questions (FAQ)
[Simplified Chinese] [English] [Japanese]

7 July 2021
OECD Inclusive Framework reaches political agreement on taxing the digitalised economy

and a global minimum rate

3 July 2021
N YEFE I ES2 kDR s

Global Endorsement on Pillar One and Pillar Two

P338/2021 - 20 May 2021
ERMTNEFREREEMAL IR T EESR
[Simplified Chinese] [Japanese]

P332/2021 - 22 January 2021
ERHEME P I HN 2 ——F X OECD/G20 FBEURIMANFIHFE (BEPS) TR AR 23k
BHIEZ 2.0 NE-CRFEERPE

[Simplified Chinese] [Japanese]

P330/2021 - 11 January 2021
European Union — Mandatory Tax Reporting (DAC6) implemented
[Simplified Chinese] [English]

P327/2020 - 19 November 2020
OECD BRI HF LT RABIM R 2 M IEEIRE . AE = Z IR

[Simplified Chinese] [Japanese]

P325/2020 - 4 November 2020
OECD BRI HF LT RABIM R L M IEEIRE . A — Z IR

[Simplified Chinese] [Japanese]

P323/2020 — 22 October 2020
TEESZFER THERHKEBERSO
[Simplified Chinese]

13 October 2020
2020 TS FE RN SEE L A R B RS

P322/2020 - 7 October 2020
MAFL &F0 2020-21 FME: BURFIFE R
[Simplified Chinese]

P317/2020 - 27 July 2020
European Union - Mandatory Tax Reporting for certain cross-border arrangements
[Simplified Chinese] [English]

P311/2020 - 14 February 2020
BAEMELR R EB RSB N TR F A HRIT ki
[Simplified Chinese]

P309/2019 — 20 December 2019
BFEFERM AR T G—HE ST E NN REE 2 P15
[Simplified Chinese]
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P304/2019 — 15 November 2019
OECD RRFB AL SIRPIEHERMRR

[Simplified Chinese] [Japanese]

P302/2019 - 5 November 2019

OECD's public consultation document: Secretariat Proposal for a "Unified Approach" under
Pillar One

[Simplified Chinese] [English] [Japanese]

Hong Kong Tax Analysis / Tax Newsflash

21 December 2023
Hong Kong Pillar 2 QDMTT / HKMTT and GloBE Rules consultation

H113/2023 — 8 March 2023
How Global Minimum Tax implementation timelines could affect top-up tax liabilities

[English]

18 August 2022
Hong Kong defers the implementation of Pillar Two

H107/2022 - 31 May 2022
The Impact of Pillar 2 on Hong Kong's Real Estate Sector
[English]

H99/2020 — 27 November 2020
Pillar Two — Impact on Hong Kong
[English] [Simplified Chinese]
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