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In response to the Financial Secretary’s proposal in the 2013/14 Budget to extend the profits 

tax exemption for offshore funds to cover private equity (PE) funds, the Financial Services 

Development Council (FSDC) released a synopsis paper (Research Paper No.06) on 18 

November 2013 proposing tax exemptions and anti-avoidance measures on PE funds.  

Summary of proposal 

i. Section 20AC of the Inland Revenue Ordinance (Safe Harbour Rule) should be 

expanded to cover PE funds, excluding real estate funds or real estate investment 

trusts, in respect of their direct and/or indirect investments via non-Hong Kong 

incorporated (or established) special purpose vehicles (SPV) in portfolio companies, 

which are incorporated or registered outside Hong Kong and do not carry out any 

business in Hong Kong, provided such portfolio companies do not exceed the “10% de 

minimis exemption threshold” (i.e. with incidental investments in Hong Kong real estate 

of less than 10% of their net asset values). 

ii. If a tax exempt PE fund invests through a wholly-owned Hong Kong incorporated SPV, 

which only derives passive income (e.g. dividend income) from the portfolio companies 

and profits from disposal of the portfolio companies, the Hong Kong-incorporated SPV 

should also be exempted from Hong Kong profits tax.  If the SPV is held jointly by a tax 

exempt PE fund and co-investors, and the SPV is majority owned or controlled by the 

PE fund, profits tax exemption should also be granted to the SPV provided that the 

remaining co-investors are not Hong Kong residents. 



iii. The deeming provisions under Section 20AE of the Inland Revenue Ordinance should 

not be invoked in cases where an offshore fund is regarded as “bona fide widely held”.  

FSDC proposed that “bona fide widely held” should mean that at no time did fewer than 

5 persons (as opposed to 50) hold (or have the right to become the holders of) all of the 

partnership interests of the PE fund.  There should also be a grace period of 18 months 

after the PE fund’s first closing to mitigate any unintended adverse Hong Kong profits 

tax implications to investors of the PE fund. 

iv. The “prescriptive” list in the Safe Harbour Rule, e.g. for “specified transactions”, should 

be replaced by an “exclusions list”. 

v.  “Specified transactions” should include loans and credit transactions. 

 

Regulatory comments 

 
FSDC suggests that PE funds managed by managers/advised by advisors which do not carry 

on business in a regulated activity in Hong Kong or which are otherwise exempt from the 

requirement to be SFC-licensed should be entitled to the extended Safe Harbour Rule, 

provided that the PE funds constitute eligible “collective investment schemes” as defined in 

the Securities and Futures Ordinance. It proposes the Financial Services and the Treasury 

Bureau, Hong Kong Securities and Futures Commission and Inland Revenue Department to 

work out the framework applicable to this category of PE fund managers/advisors. 

 

The synopsis paper has been submitted to the Government for consideration. Yet, the paper 

only represents phase 1 of the FSDC’s recommendations. Phase 2 of the proposal will cover 

areas such as Hong Kong-domiciled limited partnerships, Hong Kong portfolio companies, 

“central management and control” test for an offshore fund, etc. 

 

The full version of the synopsis paper can be downloaded here. 
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contents are of a general nature only. Readers are advised to consult their tax advisors before acting on any information 
contained in this newsletter. For more information or advice on the above subject or analysis of other tax issues, please 
contact Anthony Lau or Agnes Cheung. 

 

 

35/F One Pacific Place 

88 Queensway 

Hong Kong 

http://www.fsdc.org.hk/sites/default/files/06%28Eng%29-Synopsis%20paper%20proposing%20tax%20exemptions%20%26%20anti-avoidance%20%28PE%20funds%29.pdf
mailto:antlau@deloitte.com.hk
mailto:agncheung@deloitte.com.hk


 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee, and 

its network of member firms, each of which is a legally separate and independent entity. Please see 

www.deloitte.com/cn/en/about for a detailed description of the legal structure of Deloitte Touche Tohmatsu Limited 

and its member firms. 

 

About Deloitte Global  

Deloitte provides audit, tax, consulting, and financial advisory services to public and private clients spanning multiple 

industries. With a globally connected network of member firms in more than 150 countries, Deloitte brings world-class 

capabilities and high-quality service to clients, delivering the insights they need to address their most complex 

business challenges. Deloitte has in the region of 200,000 professionals, all committed to becoming the standard of 

excellence. 

About Deloitte in Greater China 

We are one of the leading professional services providers with 22 offices in Beijing, Hong Kong, Shanghai, Taipei, 

Chengdu, Chongqing, Dalian, Guangzhou, Hangzhou, Harbin, Hsinchu, Jinan, Kaohsiung, Macau, Nanjing, Shenzhen, 

Suzhou, Taichung, Tainan, Tianjin, Wuhan and Xiamen in Greater China. We have nearly 13,500 people working on a 

collaborative basis to serve clients, subject to local applicable laws.  

About Deloitte China 

The Deloitte brand first came to China in 1917 when a Deloitte office was opened in Shanghai. Now the Deloitte China 

network of firms, backed by the global Deloitte network, deliver a full range of audit, tax, consulting and financial 

advisory services to local, multinational and growth enterprise clients in China. We have considerable experience in 

China and have been a significant contributor to the development of China's accounting standards, taxation system 

and local professional accountants. 

 

This publication contains general information only, and none of Deloitte Touche Tohmatsu Limited, its member firms, 

or their related entities (collectively the “Deloitte Network”) is by means of this publication, rendering professional 

advice or services. Before making any decision or taking any action that may affect your finances or your business, 

you should consult a qualified professional adviser. No entity in the Deloitte Network shall be responsible for any loss 

whatsoever sustained by any person who relies on this publication. 

 

© 2013 Deloitte Touche Tohmatsu in Hong Kong, Deloitte Touche Tohmatsu in Macau, and Deloitte Touche Tohmatsu 

Certified Public Accountants LLP in the Chinese Mainland. All rights reserved. 

 

Homepage  

� � � � � � 

 

Privacy  

Thank you for your interest in Deloitte China services. Deloitte China would like to continue to use your 

personal information (in particular name and contact details) for the purpose of sending you marketing and 

regulatory updates, invitations to seminars and other events organized, sponsored or promoted by Deloitte 

China.  If you do not wish to receive further communications from Deloitte China, please send a return email 

to the sender with the word “Unsubscribe” in the subject line.  

If you would like to update your personal information, please click here. 

Deloitte China refers to Deloitte Touche Tohmatsu in Hong Kong, Deloitte Touche Tohmatsu in Macau, Deloitte 

Touche Tohmatsu Certified Public Accountants LLP in the Chinese Mainland and their respective affiliates 

practising in Hong Kong, Macau and the Chinese Mainland. 

http://www.deloitte.com/cn/en/about
http://www.deloitte.com/cn/en
http://e.weibo.com/chinadeloitte
http://e.weibo.com/chinadeloitte
http://twitter.com/deloittechina
http://www.linkedin.com/company/deloitte_china
http://www.facebook.com/deloittechina
http://www.youtube.com/deloittechina
http://feeds.feedburner.com/deloittechina_en
http://www.deloitte-china.com/contact/data.html


 

 

 
中国 

税务–中国税务技术中心 
 

香港税务快讯 

私募基金豁免利得税的建议 

 
第12期 

 

2013年12月2日 

 

响应财政司长于《二零一三至一四年度财政预算案》中建议扩阔目前离岸基金税务豁免至私募基金，金

融发展局（金发局）于2013年11月18日就该建议的税务宽免范围和反避税措施发表了一份研究报告（Res

earch Paper No.06）。 

 

建议概要 

 

1. 《税务条例》第20AC条（安全港条例）应扩大至涵盖私募基金（不包括房地产基金及房地产投资信

托基金）直接或通过非香港注册或成立之特殊目的公司间接投资在香港境外成立，且不在香港经营任

何业务的项目公司，而该项目公司没有投资香港房地产或所持有的香港房地产附带投资不超过其净资

产值10%。 

 

2. 如果符合税务豁免之私募基金通过其全资持有的香港特殊目的公司，而该公司之收益主要为被动收入

（如股息）或出售投资项目所得，则该香港特殊目的公司亦可获豁免香港利得税。如果该香港特殊目

的公司由免税私募基金及其合作投资者共同持有，而该免税私募基金拥有香港特殊目的公司之大部分

权益或控制权以及其合作投资者均为非香港居民，上述香港特殊目的公司仍应获豁免香港利得税。 

 

3. 目前《税务条例》第20AE条中的推定条文不适用于被视为“真正产权分散”的离岸基金。金发局建

议“真正产权分散”的定义应指在有关课税年度内持有基金的所有合伙权益人士（或有权成为持有者

的人士）全年不少于5人（而非50人）。而且，政策亦应为基金首期关闭后设定18个月的缓冲期，以

减低任何对投资者非故意引起的不利利得税影响。 



 

4. 放松后的安全港条例应以“排除清单”代替目前安全港条例（如针对“指明交易”）使用的“指明清

单”。 

 

5. "指明交易"应包括贷款及信贷交易。 

 

监管建议 

 

金发局建议在私募基金符合《证券及期货条例》规定的“集体投资计划”定义的情况下，即使其投资管

理或咨询公司因不在香港经营任何受监管业务或其他理由而获豁免领取证监会发出的牌照，有关私募基

金仍可符合安全港条例的免税资格。报告建议财经事务及库务局、证监会及税务局制定适用于此类投资

管理或咨询公司的牌照框架。 

 

报告已呈交政府作详细考虑。有关报告只属金发局的首阶段建议。次阶段建议将涵盖以香港为常驻地的

有限合伙企业、香港项目公司、离岸基金的“中央管理和控制”测试等。 

 

请点击此处下载报告原档（只提供英文版本）。 

 

 

税务快讯由德勤会计师事务所为本行中国大陆及香港之客户及员工编制，内容只供一般参考之用。我们建议读者就有关资

料作出行动前咨询税务顾问的专业意见。 如有与该事项相关的问题请与刘明扬或张瑛联系。 

 

为协助您紧贴时势，掌握最新信息及策略，我们诚邀您参加Dbriefs亚太区税务网络讲座 / 德勤在线 – 

普通话网络讲座，了解影响您的业务发展的重要法规。详情请浏览 

http://www.deloitte.com/ap/dbriefs/chinesewebcasts。 
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