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Hong Kong-Macao tax treaty signed

On 25 November 2019, the Hong Kong Special Administrative Region
(HK) and the Macao Special Administrative Region (Macao) have signed
a comprehensive double taxation arrangement (HK-Macao DTA). The
HK-Macao DTA can be downloaded here.

The HK-Macao DTA will come into force after completion of the
ratification procedures by both sides.

HK Macao

Profits Tax Complementary Tax
Salaries Tax Professional Tax
Property Tax Property Tax

Under the HK-Macao DTA, the profits of a HK tax resident shall be
taxable in Macao only if it carries on business in Macao through a
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permanent establishment (PE). Only the profits attributable to that PE
may be taxed.

The HK-Macao DTA adopts the PE definition recommended by the OECD
in the Base Erosion and Profit Shifting (BEPS) Action 7 "Preventing the
Artificial Avoidance of a Permanent Establishment Status". PE is defined
in the HK-Macao DTA as follows:

e Afixed place of business unless the overall activities carried out
through that place are preparatory or auxiliary character;

e Abuilding site, a construction, or installation project that lasts for
more than 6 months;

e Service PE where enterprise of one side provides services for the
same project or connected projects through personnel in the other
side for a period or periods exceeding in the aggregate of 183 days
in any 12-month period;

e Adependent agent that habitually concludes contracts or plays the
principal role leading to the conclusion of contracts without material
modification in one side for an enterprise of the other side.

The PE article includes anti-avoidance clauses, such as anti-
fragmentation provisions and broadened scope of dependent agent PE.

Currently, neither Macao nor HK impose withholding tax (WHT) on
dividend or interest. Nevertheless, the HK-Macao DTA includes the
standard clauses for dividends and interest. For royalties, no WHT is
imposed in Macao, but not HK.

The domestic and DTA withholding tax rates applicable to dividends,
interest and royalties under the HK-Macao DTA are summarized as
follows:

Macao domestic rate 0% 0% 0%
HK domestic rate 0% 0% 4.95%/16.5%"*
HK-Macao DTA rate 0%/5%” 0%/5%” 3%

1 The 4.95% rate generally applies. If the royalty is paid to an associated entity and the
intellectual property has been owned by a person carrying on business in HK, the higher rate of
16.5% applies. If the taxpayer is eligible for two-tiered tax rates, 2.475% (or 8.25% if higher rate)
applies on the first HKD 2 million of assessable profits and 4.95% (or 16.5% if higher rate) on the
remaining amount.

2 0% if it is paid to the Government of Macao / HK, the Monetary Authority of Macao / the Hong
Kong Monetary Authority, the Pension Fund and Social Security Fund of Macao / the Exchange
Fund of HK, and any institution wholly or mainly owned by the Government of Macao / HK as may
be agreed from time to time between the competent authorities of both sides,; otherwise, 5%.

An eligible teacher or researcher who is employed in HK and engages in
teaching and research activities at a recognised educational or scientific
research institution in Macao shall be exempt from tax in Macao for a



period of three years, provided that the relevant income has been
subject to tax in HK. Similarly, a teacher or researcher employed by
Macau and work in HK shall be exempt from tax in HK for three years,
provided that certain conditions are met.

This is the 3rd DTA signed by HK that includes such article. The other
two DTAs with this article are with Mainland and Saudi Arabia.

For HK residents, the Macao tax paid can generally be allowed as credit
against the HK tax payable on the same income. The amount of credit,
however, shall not exceed the amount of HK tax payable in respect of
the taxable income computed according to the HK tax law.

For Macao residents, double taxation shall be eliminated by:

e Exemption of the respective income taxed in HK pursuant to the HK-
Macao DTA from the Macao tax; or

e Allowing the HK tax paid credit against the Macao tax payable in
respect of the dividend / interest / royalties income derived
pursuant to the HK-Macao DTA. The amount of credit, however,
shall not exceed the amount of Macao tax payable in respect of the
taxable income computed by Macao.

This is the first DTA signed by Macao that incorporates the standards set
out under the BEPS project, in particular Action 6 "Preventing the
Granting of Treaty Benefits in Inappropriate Circumstances". For
example, the preamble which states the prevention of tax evasion and
avoidance as one of the objects and purposes of the HK-Macao DTA, and
the principal purpose test (PPT) clause on preventing the granting of
arrangement benefits in inappropriate circumstances are adopted in the
HK-Macao DTA.

This is the long-awaited arrangement between the two special
administrative regions of China. There are lots of business activities
between Hong Kong and Macao. The HK-Macao DTA can clarify the
taxing rights for cross-border activities, eliminate double taxation and
hence facilitate closer economic linkage between the two sides, as well
as promoting the exchange of talents.

Taxpayers with businesses in HK and Macao or plan to invest in both
sides may seek professional advice to analyze the implications brought
by the HK-Macao DTA..
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