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Payment made for standing by for work
on rest days, statutory and public
holidays is chargeable to Hong Kong
Salaries Tax

Overview

The Court of Final Appeal (“CFA”) allowed the Commissioner of Inland
Revenue's appeal and held that payment for standing by for work on

rest days and statutory holidays was not damages for breach of
Employment Ordinance (“EQ”), but income arising from the employment
and therefore is chargeable to Hong Kong Salaries Tax.

What is the change?

Dr. LEUNG, Ka-Lau (the “Taxpayer”), as the lead plaintiffs, argued that a
sum (“Sum”) awarded to him and other doctors in the same position (all
employed by the Hospital Authority (“HA”)) were damages for depriving
him of his entitlement to statutory holidays and rest days due to on-call
systems and were not replaced. In the Court of Appeal (“CA”) judgment,
it was held that the Sum should not be chargeable to Salaries Tax. The
Commission of Inland Revenue (“CIR”) appealed to the CFA.



The CFA's Analysis

First, the CFA held that the Sum arose out of employment with the
following main reasons:

e The Taxpayer was required to be on standby on his holiday and
rest days at the request of the HA because he was an employee
of the HA, thus the Taxpayer was "acting as or being an
employee".

e The Taxpayer provided the HA a service by being on standby on
statutory holidays/rest days. That was a past service to the HA.

e The terms of the contract that provided for holidays and rest
days, of which the Taxpayer was deprived, might be viewed as an
inducement to prospective employees to enter into a contract
for services with the HA. Hence it was related to employment.

In addition, the CFA did not agree with the Taxpayer's argument that the
Sum was paid for the abrogation of contractual rights because the
Taxpayer’s employment contract was never terminated and the
Taxpayer’s right to be paid when he was on standby did not negate or
abrogate the contract terms. The CFA considered the principal reason of
the entitlement to payment was the Taxpayer’s standing by on holidays
and rest days, despite that the HA might arguably have violated the EO.

In view of the above, the CFA unanimously allowed the appeal and held
that the Sum was arising from the employment and therefore subject to
Hong Kong Salaries Tax under section 8(1) of the Inland Revenue
Ordinance.

Deloitte’s view

Whether a payment is subject to Hong Kong Salaries Tax depends on the
true nature and purpose of the payment. Applications of rules and
principles in determining taxability could be complicated and
contentious, based on relevant facts and circumstances.

Tax Newsflash is published for the clients and professionals of Deloitte Touche Tohmatsu.
The contents are of a general nature only. Readers are advised to consult their tax advisors
before acting on any information contained in this newsletter.

If you have any questions, please contact our professionals:

Maria Liang Huan Wang

Partner Partner

+86 216141 1059 +86 10 8520 7510
mliang@deloitte.com.cn huawang@deloitte.com.cn
Irene Yu Mona Mak

Partner Partner

+86 216141 1277 +852 2852 1051

irvu@deloitte.com.cn monmak@deloitte.com.hk



mailto:mliang@deloitte.com.cn
mailto:iryu@deloitte.com.cn
mailto:huawang@deloitte.com.cn
mailto:monmak@deloitte.com.hk

Southern China (Mainland China) Western China
Feifei Li Frank Tang

Partner Partner
+86 755 3353 8160 +86 23 8823 1208
ffli@deloitte.com.hk ftang@deloitte.com.cn

Get in touch

0000B®O®H6HG6

Deloitte China provides integrated professional services, with our long-term commitment to be a leading contributor to
China’s reform, opening-up and economic development. We are a globally connected firm with deep roots locally, owned by
our partners in China. With over 20,000 professionals across 30 Chinese cities, we provide our clients with a one-stop shop
offering world-leading audit & assurance, consulting, financial advisory, risk advisory, tax and business advisory services.

We serve with integrity, uphold quality and strive to innovate. With our professional excellence, insight across industries,
and intelligent technology solutions, we help clients and partners from many sectors seize opportunities, tackle challenges
and attain world-class, high-quality development goals.

The Deloitte brand originated in 1845, and its name in Chinese (&) denotes integrity, diligence and excellence. Deloitte's
professional network of member firms now spans more than 150 countries and territories. Through our mission to make an
impact that matters, we help reinforce public trust in capital markets, enable clients to transform and thrive, empower

talents to be future-ready, and lead the way toward a stronger economy, a more equitable society and a sustainable world.

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of member firms, and their
related entities (collectively, the “Deloitte organization”). DTTL (also referred to as “Deloitte Global”) and each of its member
firms and related entities are legally separate and independent entities, which cannot obligate or bind each other in respect
of third parties. DTTL and each DTTL member firm and related entity is liable only for its own acts and omissions, and not
those of each other. DTTL does not provide services to clients.

Deloitte Asia Pacific Limited is a company limited by guarantee and a member firm of DTTL. Members of Deloitte Asia Pacific
Limited and their related entities, each of which are separate and independent legal entities, provide services from more
than 100 cities across the region.

Please see www.deloitte.com/about to learn more.

This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited (“DTTL”), its global
network of member firms or their related entities (collectively, the “Deloitte organization”) is, by means of this
communication, rendering professional advice or services. Before making any decision or taking any action that may affect
your finances or your business, you should consult a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or completeness of the
information in this communication, and none of DTTL, its member firms, related entities, employees or agents shall be liable
or responsible for any loss or damage whatsoever arising directly or indirectly in connection with any person relying on this
communication. DTTL and each of its member firms, and their related entities, are legally separate and independent entities.

© 2023 Deloitte Touche Tohmatsu in Hong Kong, Deloitte Touche Tohmatsu in Macau, and Deloitte Touche Tohmatsu
Certified Public Accountants LLP in the Chinese Mainland. All rights reserved.

To no longer receive emails about this topic please send a return email to the sender with the word “Unsubscribe” in the
subject line.


mailto:ffli@deloitte.com.hk
mailto:ftang@deloitte.com.cn
http://www.deloitte.com/about
https://www2.deloitte.com/cn/en/footerlinks/contact-us.html
https://www.facebook.com/deloittechina
https://twitter.com/deloittechina
https://www.linkedin.com/company/deloitte_china
http://www2.deloitte.com/cn/en/footerlinks/social-media.html
http://e.weibo.com/chinadeloitte
http://i.youku.com/deloittechina
http://www.youtube.com/deloittechina
https://www2.deloitte.com/cn/en/footerlinks/contact-us.html

