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Important Changes to the Application of Management Fee Withholding Tax

Have something to contribute? E-mail us at DTTTaxPG@deloitte.com.au to include in the next Tax Alert.

Important Changes to the Application of Management Fee Withholding Tax

The IRC has issued a new Public Notice relating to management fees (see Management-Fee-Withholding-Tax-Tax-PublicNotice-5th-
October-2021.pdf (irc.gov.pg)). It addresses two key areas and has important ramifications for taxpayers resident in four treaty countries:
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The first part of the Notice discusses the limitation on the
deduction of management fees by the payer, as contained
sections 68AD and 155M of the Income Tax Act. Broadly,
section 68AD limits the deduction of management fees to
2% of PNG sourced assessable income, or 2% of allowable
deductions (excluding management fees) whichever is the
greater. The IRC reaffirms that where management fees are
paid to a tax resident of a treaty country, provided that the
management fee meets the tax treaty’s transfer pricing / arm’s
length requirements, and are supportable as such, then the
allowable deduction can increase to the arm's length amount
(even where that amount exceeds the 2% rule).

The second part of the Notice focuses on management fee
withholding tax (MFWT), which is levied at 17% on management
fees that are an allowable deduction to the payer. Under
section 68AD deductible management fees are deemed

to have a source in PNG. However, the application of the

17% MFWT on payments to non-residents is subject to the
operation of a relevant tax treaty. A tax treaty is relevant

where the non-resident recipient is a tax resident of that treaty
country. The IRC Notice outlines a significant change in their
approach as to previously accepted outcomes for tax residents
of a number of treaties, being: Canada, Australia, Singapore and
New Zealand. In short, the IRC now views that MFWT applies

to all management fee payments to tax residents of these

four countries, effective from 1 October 2021. The tax treaty
outcomes stated by the IRC are summarised in the table below.
With respect to the 4 countries for which 17% is stated, there
are some important considerations for affected taxpayers:

A. The IRC approach states that the Busines Profits Article
(Article 7) of the relevant tax treaties has been misapplied,
and that taxpayers cannot rely on this provision to conclude
PNG has no taxing rights under the treaty and that MFWT
does not apply. Article 7 states that the business profits
of a tax resident of the other treaty country may only be
taxed in that other treaty country unless that enterprise
has a permanent establishment in PNG. If there is a
permanent establishment of that enterprise in PNG, then
the profits attributable to the permanent establishment of
that enterprise may be taxed in PNG. While not expressly
stated by the IRC, the IRC approach infers that:

i. Management fees are not considered as business
profits. If management fees are not business profits
then the source of income under the DTA would retain a
PNG source (as conveyed under the domestic law); or

ii. If management fees are business profits, they are not
business profits to the extent there is no permanent
establishmentin PNG; or

iii. The Other Income Article of the treaty provides a
residual right to tax the management fees despite the
operation and outcome of Article 7.

B. Ofrelevance, some countries do take the approach of
insisting the withholding tax is deducted from payments,
but then allow for a refund of that tax where the treaty
operates. The IRC's Public Notice has not suggested that
this would be the IRC's approach, but rather than no refund
would be available. To object the taxpayer would need to
file a tax return and claim a refund. This could be a long
and difficult path.
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Tax Treaties - Management Fees

Name of the Country, Whether Management If yes, at what rate  DTA Article #

where the recipient fee Withholding tax itis to be deducted

is Resident is applicable

Non-Treaty Yes 17%

Treaty

Canada Yes 17% Other Income (Article 21, para 3)

Australia Yes 17% Income Not Expressly Mentioned (Article 21, para 2)
Singapore Yes 17% Income Not Expressly Mentioned (Article 23)
New Zealand Yes 17% Other Income (Article 21, para 3)

China No - Other Income (Article 22, para 1)

South Korea No - Other Income (Article 22, para 1)

UK Yes 10% Technical Fees (Article 14)

Malaysia Yes 10% Technical Fees (Article 13)

Indonesia Yes 10% Technical Fees (Article 13)

Fiji Yes 15% Technical Fees (Article 13)

We will be seeking clarification from the IRC on their approach. If you would like to discuss the Public Notice with us please contact one
of the below.
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For more details please contact your key Deloitte contacts or any of the following:

Leadership contacts

Declan Mordaunt

Senior Counsel

Tax and Business Services
Tel/Direct: +675 308 7037
dmordaunt@deloitte.com.pg

Andrew Harris

Partner

Tax and Business Services
Tel/Direct: 675 308 7010
andrewharris@deloitte.com.pg

Sanchika Sutharshan
Partner

Tax and Business Services
Tel/Direct: +675 308 7160
ssutharshan@deloitte.com.pg

Maygen Turliu

Director

Tax and Business Services
Tel/Direct: +675 308 7017
mturliu@deloitte.com.pg

Deloitte.

Deloitte Touche Tohmatsu Limited
Deloitte Haus

Level 9, Macgregor Street

Port Moresby

Papua New Guinea

This publication contains general information only, and none of Deloitte Touche Tohmatsu Limited, its member firms, or their related entities (collectively
the “Deloitte Network”) is, by means of this publication, rendering professional advice or services. Before making any decision or taking any action that may
affect your finances or your business, you should consult a qualified professional adviser. No entity in the Deloitte Network shall be responsible for any loss
whatsoever sustained by any person who relies on this publication.

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL"), its global network of member firms, and their related entities. DTTL (also referred
to as “Deloitte Global”) and each of its member firms and their affiliated entities are legally separate and independent entities. DTTL does not provide services
to clients. Please see www.deloitte.com/about to learn more.

About Deloitte

Deloitte is a leading global provider of audit and assurance, consulting, financial advisory, risk advisory, tax and related services. Our network of member firms
in more than 150 countries and territories serves four out of five Fortune Global 500®companies. Learn how Deloitte's approximately 286,000 people make an
impact that matters at www.deloitte.com.

About Deloitte Asia Pacific

Deloitte Asia Pacific Limited is a company limited by guarantee and a member firm of DTTL. Members of Deloitte Asia Pacific Limited and their related entities
provide services in Australia, Brunei Darussalam, Cambodia, East Timor, Federated States of Micronesia, Guam, Indonesia, Japan, Laos, Malaysia, Mongolia,
Myanmar, New Zealand, Palau, Papua New Guinea, Singapore, Thailand, The Marshall Islands, The Northern Mariana Islands, The People’s Republic of China
(incl. Hong Kong SAR and Macau SAR), The Philippines and Vietnam, in each of which operations are conducted by separate and independent legal entities.
About Deloitte Asia Pacific.

About Deloitte Australia

In Australia, the Deloitte Network member is the Australian partnership of Deloitte Touche Tohmatsu. As one of Australia’s leading professional services
firms. Deloitte Touche Tohmatsu and its affiliates provide audit, tax, consulting, and financial advisory services through approximately 8000 people across the
country. Focused on the creation of value and growth and known as an employer of choice for innovative human resources programs, we are dedicated to
helping our clients and our people excel. For more information, please visit our web site at https://www2.deloitte.com/au/en.html.

Liability limited by a scheme approved under Professional Standards Legislation.
Member of Deloitte Asia Pacific Limited and the Deloitte Network.

© 2021 Deloitte Touche Tohmatsu.
Designed by CoRe Creative Services. RITM0849687


http://www.deloitte.com/about
http://www.deloitte.com
https://www2.deloitte.com/au/en.html
mailto:andrewharris@deloitte.com.pg
mailto:ssutharshan@deloitte.com.pg
mailto:dmordaunt@deloitte.com.pg
mailto:mturliu@deloitte.com.pg

