SUPREME COURT OF QUEENSLAND

REGISTRY: BRISBANE
NUMBER: 4023/23

IN THE MATTER OF: PCA (QLD) PTY LTD (SUBJECT TO A DEED OF
COMPANY ARRANGEMENT)

ACN: 141 148 245

Applicants. Destination Brisbane Consortium Integrated Resort
Operations Pty Ltd as trustee for The Destination
Brisbane Consortium Integrated Resort Operating
Trust and another according to the attached schedule

AND

Respondents: PCA (Qld) Pty Ltd (subject to Deed of Company
Arrangement) ACN 141 148 245 and others according
to the attached schedule

AFFIDAVIT OF CORIN EILEEN MORCOM
AFFIRMED ON 10 APRIL 2024

| CORIN EILEEN MORCOM of 480 Queen Street, Brisbane in the State of Queensland,
solemnly and sincerely affirm and declare:
1 I am acting for the fourth respondents (the Co-Owners) and have day-to-day carriage

of this matter on behalf of the Co-Owners.

2. The facts set out in this affidavit are within my own knowledge, except where otherwise

stated, in which case they are based on information and belief.

3. Certain documents that | refer to in this affidavit have been exhibited to an affidavit |
affirmed on 20 October 2023 in Supreme Court of Queensland matter 13331 of 2023.
That affidavit is exhibited to the Second Affidavit of David Michael Orr sworn on 15
December 2023 (Second Orr Affidavit) in these proceedings.

Page 1
| \ Witiness Ellan Louise Stower
> . Allens Soiicitor
Affidavit Level 26
Filed on behalf of: the first fourth and second fourth respondent 480 Queen Street
Form 46 Version 2, approved on 25 August 2022 Brisbane QLD 4000
. Tel (07) 3334 3000
Uniform Civil Procedure Rules 1999 Fax (07)3334 3444
Rule 431 Ref

ASRE 805327591v2 120004225



A1l.
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In each case, the particular document exhibited is produced and shown to me and

marked as | have described at the time of making my affidavit.

References in this affidavit to the Administrators are references to Sal Algeri, Jason
Tracy, Matt Donnelly and David Orr of Deloitte as the joint and several voluntary
administrators of Probuild Conslructions (Aust) Pty Ltd (ACN 095 250 945) (Probuild)
who, upon execution of the Deed of Company Arrangement (DOCA), became the deed

administrators of Probuild.

Nothing that | say or to which | refer in this affidavit is intended to waive legal
professional privilege in any matter or document, nor do 1 have any authorily or
instructions to waive such privilege. To the extent that anything in this affidavit may be
construed as involving a waiver of privilege, | withdraw and do not rely on lhat part of

the affidavit.

This affidavit is filed in support of the Co-Owners’ submissions in support of the
applicant's amended originating application and in opposition to the second

respondents' amended interlocutory application filed in these proceedings.

Background to the Proceedings

Co-Owners

The Co-Owners are the owners of the land and buildings located at Heaths Road,
Hoppers Crossing Victorian, otherwise known as the Pacific Werribee Shopping Centre
(Lot 1 on Plan of Subdivision 721777M) (Pacific Werribee).

QIC Werribee Pty Ltd in its capacity as trustee for the QIC Werribee Trust (QIC)
acquired a 50% interest in Pacific Werribee on or around 19 February 2018 from
Wadren Pty Ltd in its capacity as trustee for the Hoppers Crossing Unit Trust (Wadren).

Prior to this time, at all relevant times Wadren owned 100% of Pacific Werribee.

The Defects
On or about 21 March 2014, Wadren entered into an agreement with Probuild tilled the

"Werribee Plaza Shopping Centre Design and Canstruction Contract” (the Contract).

Pursuant to the Contract, Probuild agreed to undertake the "Stage 7 Works", which

commenced in 2014 and reached practical completion in 2017

Fgge?

- -

___._.-{;Z— — (":‘7/‘ "_l}_ ’(':; _?

e 8
ot = —

R

Deponert Witness

HORTERYE 1409800



12, The Co-Owners subsequently identified significant and wide-ranging defects in the

Stage 7 Works carried out by Probuild.

13, The Co-Owners issued a notification of claim in relation to certain defecls to Probuild
by letter dated 10 October 2019 (Notification of Claim). A copy of the Notification of
Claim is exhibited to the Second Orr Affidavit from page 385 - 388.

14. The Co-Owners obtained reports prepared by MPN Group regarding structural defecis
dated 25 September 2019 and 7 September 2021. These reports identify various

structural defects including:

(a) the failure to design and construct the Stage 7 Works to withstand earthquake

actions; and

(b) errors in the design and construction of the corbel (or movement) joints in the

Stage 7 Works,

(together, the Structural Defects). A copy of the reports prepared by MPN Group are
exhibited lo the Second Orr Affidavit at pages 389 — 486 and 487 — 580 respectively.

15 In addition to the Structural Defects, at section 3 and Annexure E of their report dated
7 September 2021, MPN Group also identified particular design and construction
defects in the Slage 7 Works (Other Defects).

186. The Co-Owners also obtained a report by Kusch Consulting Engineers dated 15 June
2021, which identifies various defects in the non-structural services installed as part of
the Stage 7 Works (Non-structural Defects). The Kusch Consulting Engineers Report
is exhibited to the Second Orr Affidavil at pages 585 — 665.

17 In respect of the Structural Defects, Other Defects and Non-structural Defects

(together, the Defects), | am instructed by the Co-Owners that the current:

(a) anticipated total cost of the temporary make safe measures and the permanent

rectification works and associated costs is in excess of $235,000,000; and

(b) anticipated losses consequent upon the defects and/or rectification work are
estimated to be between $75.000,000 and $100,000,000,

totalling between $310.000,000 and $335,000,000
o - Page 2
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19.
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| am instructed that additional losses have or will be suffered by the Co-Owners by
reason of, among other things, defects associated with future proofing works. These

losses have not yet been quantified.

Identification of other defects relating to the Stage 7 Works remains ongoing. The
amounts identified do not represent the maximum costs that the Co-Owners may incur,
but represent only an indicative calculation of costs relating to the categories identified

above.

The Substantive Proceedings
On 14 March 2023, pursuant lo leave granted by Associate Justice Matthews, Wadren
and QIC filed a writ on which was indorsed a claim against Probuild (amongst others)

in Supreme Court of Victoria matter S ECI 2023 00960 for:

(a) breaches of the Contraci;

(b) loss recoverable under contractual indemnities; and

(c) misleading or deceptive conduct,

associated with the Structural Defects (the Substantive Proceedings).

The writ in the Subslantive Proceedings was served on Probuild on 10 October 2023,
and is exhibited to the Second Orr Affidavit at tab 3 of DMO-02 at pages 216 — 273.

The Statement of Claim was filed on 26 October 2023, and an Amended Statement of
Claim was filed on 19 December 2023. A copy of the Amended Statement of Claim
filed by the Co-Owners on 19 December 2023 is exhibited hereto and marked "CEM-
1"

The first, third and fourth defendants filed their respective defences in the Substantive
Proceeding on 29 February 2024. The second and fifth defendants filed a concise

statement of defence on 21 March 2024.

Co-Owners' knowledge of Probuild's insurance position

Correspondence with Probuild

By letter dated 7 June 2021, the Co-Owners requested that Probuild provide.
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25.

26.

27,

28.

29.

2 a certificate of currency relating to Probuild's professional indemnity insurance
policy that was current at the date Wadren first notified Probuild of the Dispute,
being October 2019;

3 details of any excess professional indemnity insurance policies held by

Probuild as at October 2019, thal may respond to the Claim."”

The leiter dated 7 June 2021 is exhibited to the Second Orr Affidavit at pages 742 -
745.

By leller dated 15 June 2021, in response to this request, Probuild.

(a) provided a certificate of placement for Probuild's professional indemnity
insurance policy covering the period of insurance from 30 June 2019 to 30 June
2020, which identified palicy number AU0O00179PI (the AIG Australia Policy),

(b) failed to provide details of any excess professional indemnity insurance policies
held by Probuild (Excess Policies), including the identity of such insurers

(Excess Insurers).

The letter dated 15 June 2021 and the enclosed certificate of placement are exhibited

to the Second Orr Affidavit at pages 746 — 747 and 748 — 749 respectively.

The certificate of placement identifies the "Insurers” as being "A Panel of Insurers led

by AIG Australia Limited".

By letter dated 26 May 2022, the Co-Owners sent a letter to Probuild's insurers, copied

to the Adminislralors, requesting provision of:
(a) in respect of the AIG Australia Paolicy:

(i) confirmation that the Co-Owners' claim was notified to the insurers in the

2019/2020 policy year,

(i) a copy of Probuild's notification of the claim to its insurers;
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{iii) a copy of any confirmation from the insurers of indemnity or any denial

of indemnity (if that is the case),
(iv)  the relevant AlG Australia Policy ilself; and
(v) the details of all insurers under the policy;

(vi)  details of any Excess Policies held by Probuild in the relevant year that
respond to the malters referred to in the Notification of Claim or pursuant
to which indemnity has been denied (if that is the case), including the

details of all insurers under those policy/ies and copies of:
(A)  certificate/s of currency;
(B)  Probuild's notifications of the claim to its Excess Insurers;

(C)  confirmation from any Excess Insurer/s of indemnity or any denial

of indemnity (if that is the case); and
(D)  the relevant Excess Policy/ies;

(b) confirmation of whether any other claims have been made upon the applicable
professional indemnity insurance policyfies, including details of any settlements

of such claims (the Past Claim Documents).

30. A copy of the letler dated 26 May 2022 is exhibited to the Second Orr Affidavit at pages
750 - 752.

31. By lelter dated 3 June 2022, the Administrators relevantly advised (in response 1o the

request in the Co-Owners' letter of 26 May 2022):

"1 The Administrators are not at liberty to voluntarily disclose the

requested Documents.

2 Many of the requests are for information (rather than documents) and
the Administrators do not consider that they are at liberty to respond to

such requests.”

_ﬁagee'
e e — 7 —
T ‘—/l' P o
B e Sm B el B
Deponent Witness

SATE ACIDETIOND 120E64H



32

33.

34.

35.

36.

B2.

37.
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A copy of the letter dated 3 June 2022 is exhibited to the Second Orr Affidavit at pages
753 - 754,

By letter dated 4 November 2022, the Co-Owners requested that the Administrators
provide copies of the certificates of currency relating to Probuild's professional

indemnity insurance policy for the 2020 to 2022 policy years.

A copy of the letter dated 4 November 2022 is exhibited to the Second Orr Affidavit at
page 755.

On @ November 2022, the Administrators sent a letter enclosing three certificates of
currency relating to Probuild's professional indemnity insurance policy for the 2020 to

2022 policy years, dated 11 July 2019, 22 July 2020 and 25 June 2021 respectively.

A copy of the letler dated 9 November 2022 and the certificates of currency for the
2019 to 2022 policy years are exhibited to the Second Orr Affidavit at pages 756 - 762.

Correspondence with AIG

On 26 May 2022, the Co-Owners reguested the documents and information referred to
in paragraph 29 above from Probuild's insurers, AIG Australia Limited (AlIG) and its co-
insurers. A copy of the letter dated 26 May 2022 is exhibited to the Second Orr Affidavit
at pages 750 — 752.

By letter dated 3 June 2022, AIG and its co-insurers declined to provide any of the
requested information and documents. A copy of the letter dated 3 June 2022 is
exhibited to the Second Orr Affidavit at pages 763 — 764.

On 12 October 2022, | received, on behalf of the Co-Owners, a letter by way of email

from AIG, which provided notice that:

(a) the primary layer insurers for the professional indemnity insurance policies
which insure Probuild (Primary Pl Policies) for the 2019-2022 (inclusive) policy

years are:
M AlG:

(i) Starr Underwriting Agents Limited (Starr) for an on behalf of Lloyd's

Underwriter Syndicate No. 1919 CVS; and
o _Page'/ o
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(f)

(iii) HCC International Insurance Company PLC (HCC),
(the Primary Pl Insurers);

AIG has not made any unconditional grant of indemnity lo Probuild under any

of the AIG policies in respect of the Co-Owners' claim (as defined therein);

as at 12 October 2022, the limits of indemnity under the AlG policies had not

been exhausted;

AIG is not in possession, custody or control of any notifications that Probuild

may have made to Starr or HCC or Excess Insurers;

AlG consented to making preliminary discovery of the AIG policies and the
written notifications made by Probuild to AlG under the AlG policies in respect

of certain defects;

AIG refused to give preliminary discovery of certain other documents which had

been previously requested.

40. A copy of that correspondence dated 12 October 2022 is exhibiled to the Second Orr
Affidavit al pages 765 — 767.

B5. Preliminary Discovery Application

41 On 27 September 2022, the Co-Owners filed an Originaling Motion in matter S ECI

2022 03803 against AIG and Probuild seeking preliminary discovery. The Originaling

Motion was subsequently amended. The Co-Owners scught by way of preliminary

discovery, inter alia:

(a)

(b)

from Probuild:

(i all documents requested in the Co-Owners' letter to AIG and the

Administrators dated 26 May 2022, set out in paragraph 29 above;

(i) all documents relating to the identity or description of the AIG co-insurers

and any other professional indemnity insurer;

from AIG:
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{i all documents set out in paragraph 29(a) above;

(i) all documents relating to the Past Claim Documents;

(i) all documents relating to the identity or description of the AlG co-insurers,
for the 2019-2022 policy years.

42 A copy of the amended Originating Motion dated 9 March 2023 is exhibited to the
Second Orr Affidavit at pages 816 — 820.

43. On 22 August 2023, Associate Judge Barrett made Orders that:

(a) Probuild make discovery to the Co-Owners of the Excess Policies for the 2019-

2022 policy years:
(b) AlG make discovery to the Co-Owners of the:
(i) the Primary P! Policies for the 2019-2022 policy years;

(ii) the writlen notifications made by Probuild to the Primary Pl Insurers for

the policy year 30 June 2019 to 30 June 2020 in respect of:

(A)  the Notification of Claim (as defined in paragraph 13 above),
(B) the Structural Defects (as defined in paragraph 14 above); and
(C)  the Non-Structural Defects (as defined in paragraph 16 above),

(c) AlIG make discovery to Wadren of all documents (including letters, emails,
faxes. file notes and other written communications, whether electronic or hard
copy) comprising confirmation of indemnity or denial of indemnity from the
Primary Pl Insurers in respect of the Primary PI Policies (Confirmation of

Indemnity Documents) for the period 30 June 2019 to 30 June 2020,
(the Orders).

44 A copy of the Orders made by Associate Judge Barrett on 22 August 2023 is exhibited
to the Second Orr Affidavit at pages 821 - 827
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On 22 August 2023, Probuild produced the documentls it was ordered to produce

pursuant to the Orders.

On 24 August 2023, AIG produced the Primary Pl Policies referred to in paragraph
62(b)(i) above.

On 11 September 2023, AIG produced the remaining documents it was ordered to

produce pursuant to the Orders.

The use of the documents referred to in paragraphs 45 - 47 is governed by a court-
ordered confidentiality undertaking annexed to the orders of Barrett AsJ dated 22
August 2023.

On 5 September 2023, the Co-Owners served on AIG a Notice of Appeal of parts of
the decisions of Associate Judge Barrett, which were given effect by the Orders
(Appeal). By the Appeal, the Co-Owners seek that, as well as the documents it was

ordered to discover by way of the Orders, AlG also make discovery:
{(a) to both the Co-Owners of:

(N the written notifications made by Probuild to the Primary Pl Insurers
under the Primary Pl Policies for the 2020-2022 (inclusive) policy years
for the:

(A)  Notification of Claim,

(B) Structural Defects;

(C)y  Non-Structural Defects; and
(D)  Other Defects;

(i) canfirmation of whether any claims have been made upon the applicable
Primary Pl Policies, including details of any settlements of such claims

for the 2019-2022 (inclusive) policy years;

(i)  Confirmation of Indemnity Documents for the 2020-2022 (inclusive)

policy years;
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52.

53.

54

55.

2556 AUATI LR

{b) to QIC of:
(i Confirmation of Indemnity Documents for the 2019-2020 policy years.

The Appeal was heard before Justice Sloss on 21 February 2024. Her Honour reserved
her decision. As at the date of making this affidavit, no judgement has been delivered

in respect of the Appeal.
Requests and Application made pursuant to the Insolvency Practice Schedule

The Co-Owners have made written requests to the Administrators for documents
pursuant to section 70-45 of the Insolvency Practice Schedule, being Schedule 2 to the
Corporations Act (Cth) (/IPS).

By letter dated 31 May 2022, the Co-Owners made a request to the Administrators for
the documents requested in the letter dated 26 May 2022 (which is referred to in
paragraph 29 above). A copy of the letter dated 31 May 2022 is exhibited to the Second
Orr Affidavit at pages 803 — 804.

By a letter dated 3 June 2022, the Administrators refused the request on the basis that
they were not satisfied that the Applicants were creditors of Probuild and therefore
entilled 1o make a request pursuant to section 70-45 of the IPS. A copy of the letter
dated 3 June 2022 is exhibited to the Second Orr Affidavit at pages 805 - 806.

By letter dated 8 March 2023, the Co-Owners renewed the request made pursuant to
section 70-45 of the IPS on 31 May 2022 (set out in paragraph 52 above). A copy of
the letter daled & March 2023 is exhibited to the Second Orr Affidavit at pages 807 —
808.

By letter dated 5 September 2023, the Co-Owners requested, inter alia, the following
documents and information pursuant to section 70-45 of the IPS. The requests in
subparagraphs (a) to (f)(i) below were made by lhe Co-Owners. The request in

subparagraph (f)(ii) below was made by the QIC only.

(a) In respect of the Primary Pl Policies issued by the Primary Pl Insurers covering
the 30 June 2020 to 30 June 2022 policy years, a copy of any notification made
by Probuild in respect of:

Page 11
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(N the Notification of Claim (as defined in paragraph 13 above);

(i) the Structural Defects (as defined in paragraph 14 above;

(i) the Non-structural defects (as defined in paragraph 16 above); and
(iv)  the Other Defects (as defined in paragraph 15 above),
(collectively, the Claims).

{b) In respect of the Excess Policies during the policy years 30 June 2019 to 30
June 2022, copies of any notification of the Claims to the Excess Insurers under

those policies.

{c) Confirmation of the remaining limit of indemnity or the extent to which the limit

of indemnity on each policy has been exhausted in respect of each of:
(i the policies referred to in paragraphs 55(a) and 55(b); and

(i) the professional indemnity insurance policy issued by the Primary Pl
Insurers which insured Probuild covering the 30 June 2019 to 30 June

2020 policy year,
(collectively, the Relevant Policies).

(d) Confirmation of whether any other claims have been made upon any of the

Relevant Policies and the details of any settlements of such claims.

(e) Copies of any correspondence between Probuild or its Administrators and any
relevant insurer in relation to the remaining limit of indemnity on each of the

Relevant Policies.

(f) Copies of any correspondence between Probuild or its Administrators and any
relevant insurer in relation to the grant or denial of indemnity, and the conditions

imposed on any grant of indemnity, in respect of the Claims under:
(i) the policies referred to in subparagraphs (a) and (b); and

(i) the Primary Pl Policy for the period 30 June 2019 to 30 June 2020
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56. A copy of the letter dated 5 September 2023 is exhibited to the Second Orr Affidavit at
pages 809 — 811.

57.  On 11 September 2023, the Administrators sent a response to the Co-Owners advising:

(a) the Administrators accept that the Applicants may be creditors of Probuild and

as such may be entitled to make a request pursuant to s 75-40 of the IPS;

(b) denied the request referred to in paragraph 55 on the basis that they considered

that complying would:
(i) be a breach of their duties (s 75-40(2)(b) of the IPS); and/or
(ii) not be reasonable (s 75-40(2)(c) of the IPS) because:

(A)  complying might substantially prejudice the interests of one or
more creditors or a third party and that prejudice outweighs lhe
benefits of complying with the request (s 70-15(2)(a) of the IPS);

and/or

(B)  disclosure of the requested documents may found an action for

breach of confidence (s 70-15(2)(c) IPR);

(c) an application by the Co-Owners for a Court order under section 600K of the
Corporations Act and section 70-90 of the IPS for production of the requested

documents is apprapriate in the circumstances;
(d) the Administrators' position in respect of such an application is that:

(i) the Administrators do not intend to incur costs in defending such an

application; and

(i) the Administrators will comply with any order made compelling
production of the requested documents subject to the Applicants meeting
the Administrators’ reasonable costs of compliance and executing a

confidentiality regime.

58. A copy of the letter dated 11 September 2023 is exhibited to the Second Orr Affidavit
at pages 812 - 814
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60.
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64.

65

66

By letter dated 17 October 2023, Allens requested that KWM articulate the basis upon
which its clients had come to the conclusions set out in paragraph 54(b)(ii) above. No

substantive response was received to that letter.

A copy of the letter dated 17 October 2023 is exhibited to the Second Orr Affidavit at
page 815.

On 20 October 2023, the Co-Owners filed an application against the Administrators
and Probuild respectively pursuant to section 600K of the Corporations Act and section
70-90 of the IPS seeking cerlain documents or alternatively, information. Exhibited
hereto and marked "CEM-2" is a copy of the Co-Owners' application (/PS

Proceedings).

| have read the Second Orr Affidavil. Paragraphs 32(c) to {g) of that affidavit summarise
the IPS Proceedings.

The final hearing of the IPS Proceedings was heard on 20 November 2023 befare
Justice Brown. Her Honour reserved her judgment. As at the date of my affidavit,

judgment remains reserved

Probuild DOCA

The Co-Owners' Position

The Co-Owners are creditors of the Pool C Fund (as defined in the DOCA). As at the
date of this affidavit, the Administrators have not called for proofs of debt from creditors
of the Pool C Fund and the Co-Owners have not submitted a proof of debt to the

Administrators.

The quantum of any proof of debt that the Co-Owners may submil is not yet certain,
with indicative numbers set out in paragraph 17 of this affidavit. Should the Co-Owners
obtain any proceeds of conlracts of insurance pursuant to section 562 of the
Corporations Act (as incorporated into the DOCA), which are insufficient to satisfy the
claim in full, then pursuant to section 562(2) (as incorporated). the Co-Owners will still

have a claim against Probuild with the quantum of the claim reduced commensurately.

As lhe DOCA provides that Poaol C creditors will be paid on a pro rata basis, the
quantum of the Co-Owners' claim will affect the amounts required lo be distributed to

all other Pool C credilors. Should distributions be made from Pool C prior to the
N - Fage 14
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67.

68

69

70,
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quantum of the Co-Owners' claim being ascertained, there is a risk that the Co-Owners
or other Pool C creditors will be underpaid or overpaid relative to their proper

entittements on a pro-rata basis.

As the Co-Owners have not submitted a proof of debt, the Administrators have not
been required to make any determination on the Co-Owners’ claim. However, | make

the following observations:

(a) the Co-Owners' claim is highly complex and is likely to involve significant lay

and expert evidence;

() prior to Probuild entering into voluniary administration, substantial
correspondence was exchanged between the parties. During that time neither
Probuild, nor any insurer, admitted liability in respecl of the claim, whether in

part or in full;

(c) | expect that, in considering any claim by the Co-Owners, the Administrators will
seek to avoid taking any step that may be said to constitule an admission of
liability by Probuild, to thereby avoid a risk of depleting assets that would
otherwise be available to Probuild's creditors, in this case being the proceeds of

the insurance policy available to the Co-Owners.

On 1 June 2023, the Administrators issued a circular to creditors in which they advised,

inter alia:

{a) an application to deregister the companies which are subject to the DOCA

cannot be made where the company is the subject of legal proceedings;

(b)  the final distribution of the Pool C and Pool D Funds will require any outstanding
litigation against the Deed Companies to be determined so final distributions

can be calculated.

A copy of the circular to creditors dated 1 June 2023 is exhibited to the first Affidavit of
David Michael Orr sworn on 7 June 2023 at Tab 21 of Exhibit DMO-1, being pages 724
- 790.

In light of the above matters, | consider that:
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(b)

(c)

the Administrators may apply to the Court for directions or judicial advice in

respect of a determination on any proof of debt submitied by the Co-Owners;

if any proof of debt submitted by the Co-Owners is rejected by the

Administrators, the Co-Owners may appeal that determination to the Court;

the Administrators may opt to defer any distribution from Pool C (cr the Co-
owners may take steps lo stay any such distribution) until such time as the

quantum of the Co-Owners' claim is ascertainable.

71. Should it be necessary for the Court to rule on any proof of debt submitted by the Co-

Owners, there is the potential that there will be multiple overlapping proceedings,

including:

(a)

(b)

the Substantive Proceedings commenced by the Co-Owners against Probuild

(under the control of the Administrators) and other respondents; and

a set of proceedings involving only the Co-Owners and the Administrators,
concerning the proof of debt that relates to the claims identified in this affidavit

(the Proof of Debt Proceedings).

72.  That may give rise to a number of issues including:

(a)

(b)

inconsistent findings between the proceedings;

additional costs being incurred by the Co-Owners and the Administrators as a

result of duplication between the proceedings;

depletion of the assets of Probuild, as a result of the additional costs to he

incurred;

the Primary Pl Insurers and Excess Insurers not being bound by the outcome
of the Proof of Debt Proceedings, despite their liability (if any) being directly

relevant to the Co-Owners' entitlements under the DOCA,;

as a consequence of (d), resolution of the Proof of Debt Proceedings may not,
by itself, enable distributions to be made from Pool C and enable the

Administrators lo complete the DOCA; and
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(N consequently, it may be appropriate for the Proof of Debt Proceedings to be

stayed pending resolution of the Substantive Proceedings.
73.  Based on the matters set out above:

(a) if the Administrators admit the claim, any distribution to any creditor from Pool
C may slill be deferred until the Co-Owners have received all entitlements
pursuant to section 562 of the Corporations Act (as incorporated into the

DOCA}):

(b) the Adminislralors may not be prepared to admit the Co-Owners' claim against
Probuild and therefore recognise the Co-Owners as creditors, until the earlier

of:
(i) all relevant insurers consent to the admission of the claim; or

(i) a court judgment in respect of the claim against Probuild and other
respondents, and determination of any guestion of the liability of the
Primary Pl Insurers and the Excess Insurers to indemnify Probuild in

respect of that claim;

(c) if the Administrators do not admit the Co-Owners' proof of debt and it is
appealed by the Co-Owners, or the Administrators seek directions or judicial
advice on the proof of debt, any determination by the Court may be stayed
pending finalisation of the Co-Owners' claim against Probuild and the other

matters referred to in paragraph 73(b)ii).

74 As a result, it is likely that the Co-Owners' claim against Probuild, and the other matters
referred to in paragraph 73(b)(ii), will need to be finalised before distributions from Pool

C may be made and the DOCA effectuated.

75 The contents of this affidavit are true, except where they are stated on the basis of

information and belief, in which case they are true to the best of my knowledge.

Deponent Witness
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PART | - GENERAL
1A, Terms defined in this statement of ¢laim have been listed. along with references to

where those terms have been defined _in Schedule 11

A Parties

1. The first plaintiff (Wadren) is, and at all material times was.
(a) a corporation duly incorporated under the Corporations Act 2007 (Cthy,
{b) capable of suing and being sued in its own name; and
(c) the trustee of the Hoppers Crossing Unit Trust.

2, The second plaintiff (QIC) is, and at all material times was:
(a) a corporation duly incorporated under the Corporations Act 2007 (Cth);
(b) capable of suing and being sued in its own name; and
(c) the trustee of the QIC Werribee Trust.

3. The first defendant (Probuild) is, and at all material times was:
(a) a corporation duly incorporated under the Corporations Act 2001 (Cth),
(b) capable of suing and being sued in its own name; and

(c) engaged in the business of, among other things, designing and constructing

buildings including shopping centres.

4. On 23 February 2022, the following persons were appointed as administrators of
Probuild:

{a) David Michael Orr;

(b) Salvatore Algeri;

(c) Jason Mark Tracy; and
{d) Matthew James Donnelly.

5. On 21 July 2022, the persons listed in paragraph 4 above were appointed as deed

administrators of a deed of company arrangement for Probuild.
5. The second defendant (Calibre).

(@) from 27 April 2023 is known as Egis Consulting Vic Pty Ltd;
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{b) was formerly known as Calibre Consulting (Melb) Pty Ltd. Brown and
Tomkinson Pty Ltd and Brown Consulting (Vic) Pty Ltd; and

{c) is, and at all material times was:
(i) a corporation duly incorporated under the Corporations Act 2001
(Cthy,
ii) capable of suing and being sued in its own name; and

(i) engaged in the business of providing structural and civil engineering

services.
The fifth defendant (Cesarello):
(a) is a natural person;

(b) was, from at least April 2010 until about 2017, employed by Calibre as a
senior structural engineer, in the management role of Manager Structures;

and

(c) was Calibre’s representative for the purposes of the Calibre Consultant

Agreement (defined in paragraph 15 below).
The third defendant (Gardner) is, and at all material times was:
{(a) a corporation duly incorporated under the Corporations Act 2001 (Cth);
(b) capable of suing and being sued in its own name; and
(c) engaged in the business of providing building surveying services.
The fourth defendant (Slatter):
(a) is a natural person; and
(b) is. and at all material times was:

() a registered building surveyor with the Victorian Building Authority
(formerly known as the Victorian Building Commission) with

registration number BS-U 1162;
(i employed by Gardner as a registered building surveyor; and

(i) a director of Gardner

The Centre

Pacific Werribee (the Centre) is a regional shopping centre located on land:
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{(a) particularly described as Lot 1 on Survey Plan PS 721777M, being the land

on the north-west corner of Derrimut Road and Heaths Road in Werribee in

the state of Victoria;
(b) which up until February 2018 was owned by Wadren; and,
(©) after February 2018 has been owned by Wadren and QIC.
The Centre was originally developed by Wadren prior to 2011.
In approximately 2010, Wadren engaged:

(a) Buchan Laird & Bawden (Vic) Pty Ltd, a firm of architects, to prepare

development plans for the staged expansion of the Centre; and

{b) Calibre to prepare the structural design for the staged expansion of the

Centre.

The development plans and structural design referred to in paragraph 12 44 were

part of the expansion of the Centre, and included the development of:
(a) one building alang the south of the Centre:

0] consisting of up to two suspended concrete floor levels comprised of
prestressed concrete band beams and slabs supported by reinforced

concrete columns bearing on pad footings;

(1i) with loadbearing precast concrete walls on the western and northern

edges of the building,;
(iii) containing:
(A) the southern car park, running from west to east along the

southernmost end of the Centre;
(B) the Myer tenancy at the south-east corner of the Centre;
(C) the Target tenancy at the south-west corner of the Centre; and

(D) a retail mall running from west to east parallel with the

southern car park; and
{b) one three-storey building to the north-east of the Myer tenancy:

{i) consisting of two suspended concrete floor levels comprised of
prestressed concrete band beams and slabs supported by reinforced

concrete columns bearing on pad footings; and
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(ii) containing:
(A) the 'tavern'; and
(B) a lower ground car park,

(the Stage 7 Works, and the Stage 7 Buildings).

PART Il - ENGAGEMENT OF CONSULTANTS AND BUILDER

c

14.

15.

16.

17.

Engagement of Calibre

In about May 2010, Wadren engaged Calibre to provide civil and structural
engineering services for the Stage 7 Works, including to prepare the structural

design documents, drawings, and computations for those works.

In about October 2010, Wadren and Calibre entered into a 'Civil & Structural
Consultant Agreement' [PAC.002.001.1203] (the Calibre Consultant Agreement),

pursuant to which Calibre agreed to:
(a) provide civil and structural engineering services for the Stage 7 Works; and

(b) prepare the structural design documents, drawings, and computations for

those works.

In about July 2014, Probuild, Wadren, and Calibre entered into the ‘Werribee Plaza
Shopping Centre Redevelopment — Deed of Variation and Novation of Consultant
Agreement’ [PAC.002.002.3544] (the Calibre Novation Deed).

At all material times, clause 1.1 of the Calibre Consultant Agreement contained the

following defined terms:
(a) '‘Approvals".

all licences, permits. consents, determinations and approvals necessary to

complete the Project.
(b) '‘Authorities'”:

all Commonwealth, State, Territorial and Local Government Departments
bodies, instrumentalities and other public autharities which in any way have

jurisdiction over, affect or are applicable to the Project.
(c) 'Brief"

the Principal's brief for the Services provided by the Principal to the
Consultant at the time of the Contract as may be varied (subject to the

Contract) by instruction in writing by the Principal from time to time.
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(d) 'Contract Material

those documents and materials created or required to be created by the

Consultant under the Contract.
(e) 'Legislative Requirements'”:

(i) Acts, Ordinances, regulations, by-laws, orders, awards and
proclamations of the Commonwealth and the State or Territory

applicable to the Services; and

(i) certificates, licences, consent, permits, approvals and requirements

of organisations having jurisdiction applicable to the Services.
(f) 'Project".
the redevelopment of the Site as contemplated by the Brief ...
(9) 'Services"

all professional services described in or necessary to fulfil the Brief, including
without limitation those specified in Schedule 2, together with such other

activities which the Consultant is required to carry out under the Contract.
(h) ‘Site"

the land to be developed by the Principal, as referred to in the Brief and

described in Schedule 1
) ‘Works"

the construction work to be undertaken on or about the Site, which is the

subject of the Services,

The Calibre Consultant Agreement conlained the following express terms, among

others:
(@) clause 2(a)

The Principal engages the Consultant to perform, and the Consultant agrees

to perform, the Services on the terms of the Contract.
(b) clause 3:
The Consultant shall:

(a) perform the Services to that standard of care and skill to be expected
of a Consultant who regularly acts in the capacity in which the
Consultant is engaged and who possesses the knowledge, skill and

experience of a Consultant qualified to act in that capacity
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(r)

{c) clause 4:

(a)

(b)

CEM-1

comply with all Legislative Requirements in carrying out the

Services;

do all things necessary and necessarily incidental for the proper

performance of the Caonsultant's obligations under the Contract;

prepare the Contract Material so that it is suitable, appropriate and
adequate for the purposes of the Project as described in the Brief,
having regard to the assumptions that the Consultant can be
reasonably expected to make in accordance with sound professional

principles;

prepare the Contract Material in a manner consistent with the
requirements of the Brief and to satisfy all Legislative Requirements
applicable to the design of the Project including, without limitation, all
applicable requirements of the Building Code of Australia and

Australian Standards;

The Consultant must carry out and complete the Services under the

Contract in Stages and in accordance with the Brief.

The Consultant must not depart from the Brief without the prior

written consent of the Principal.

If the Consultant from time to time considers it necessary or
desirable to depart from the Brief or to vary any of the Services, the
Consultant must by notice in writing seek the Principal's prior written
approval. Any such notice must give full particulars of the proposed

departure.

19. As part of the Calibre Consultant Agreement, the Calibre 'Brief:

Particulars

The Calibre Brief was included as Attachment 1 to the Calibre
Consultant Agreement [PAC.002.001.1203] and, as updated from the
date of the Calibre Novation Deed [PAC.002.002.3544], Schedule A

to the Calibre Novation Deed.
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(a) relevantly provided:

In preparing design documentation the consultants shall at all times ensure
compliance with statutory and authority requirements and take the utmost
duty of care with respect to performing the consuitancy services for the

project.
Particulars

(a) Calibre Consultant Agreement [PAC.002.001.1203],

Attachment 1, section 10.0; and

(b) Calibre Novation Deed [PAC.002.002.3544],
Schedule A, Calibre Brief, section 9.

(b) required that Calibre undertake at least the following Services:

(i prepare the structural design for the Stage 7 Works, including by
preparing 'For Tender' and 'For Construction’ versions of the structural

drawings;

(i) ensure that the structural design complied with, among other things,
the Building Code of Australia (the BCA) and relevant Australian
Standards,

(i) if required by Gardner, certify that the structural design complied with

the BCA and relevant Australian Standards;
(iv) attend all design coordination meetings and site meetings; and

(v) undertake inspections and report on the quality of the Works and any

defects or omissions in the VWorks.
Particulars

(a) Calibre Consultant Agreement [PAC.002.001.1203],

Attachment 1, section 2.1; and

(b) Calibre Novation Deed [PAC.002.002.3544],
Schedule A, Calibre Brief, sections 2.1, 2.4, 2.6, and
2.7.

20. Pursuant to clause 2.2(b) of the Calibre Novation Deed. and with effect from the date
of the Calibre Novation Deed, clause 4(d) of the Calibre Consultant Agreement was

deleted and replaced with the following:
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To the extent required under the Services, the Consuitant must inspect the Works
during construction for substantial compliance with the Contract Material and provide
monthly statements in respect of such inspections to the Principal and, if the
Principal requires, to its financier, in the form of Schedule 4 [of the Calibre

Consultant Agreement].

Clause 5 of the Calibre Novation Deed relevantly provided:

{c) Notwithstanding the operation of this deed the Consultant agrees that until
completion of the services it will provide reports to the Principal and to the

Contractor in respect of the Works at no additional cost detailing:

(i) the quality of the Works {in particular, whether the quality of the
Works meets the requirements of the Contract Material and details

of any non-compliance),

(il any defects or omissions in the Works; and

If the Consultant was engaged to inspect the Works during construction for
compliance with the Contract Material, it shall continue to provide monthly

certificates ... in respect of such inspections to the Principal ...

(d) In addition to the Consultant's obligations under clause 5(c) the Consultant
must immediately report to both the Contractor and the Principal:

(i3 any instruction or direction which it receives, or any Services of
which it becomes aware, which in the reasonable opinion of the
Consultant, are not in accordance with any provision of the

Consultant Agreement; and

(i) any non-conformity of any design documents to the Works
description, or to the design documents in existence at the date of

this deed, upon becoming aware of the non-conformity.

Pursuant to the terms of the Calibre Consultant Agreement set out above, Calibre
was obliged to prepare the structural design in accordance with the BCA and

Australian Standards.

Engagement of Gardner

In about August 2010, Wadren engaged Gardner to provide building surveying

services for the Stage 7 Works.
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In about January 2011, Wadren and Gardner entered into the ‘Consultant
Agreement —~ Building Certification’ [PAC.002.001.1627] (the Gardner Consultant

Agreement), pursuant to which Gardner agreed to provide building surveying

services for the Stage 7 Works.

In about July 2014, Probuild, Wadren, and Gardner entered into the ‘Werribee Plaza

Shopping Centre Redevelopment — Deed of Variation and Novation’
[PAC.002.002.3908] (the Gardner Novation Deed).

At all material times, clause 1.1 of the Gardner Consultant Agreement contained the

following defined terms:

(a)

{c)

(e)

(f)

'Approvals':

all licences, permits, consents, determinations and approvals necessary to

complete the Project.
'Authorities”:

all Commonwealth, State, Territorial and Local Government Departments,
bodies, instrumentalities and other public autherities which in any way have

jurisdiction over, affect or are applicable to the Project.
'‘Brief-

the Principal's brief for the Services provided by the Principal to the
Consultant at the time of the Contract as may be varied (subject to the

Contract) by instruction in writing by the Principal from time to time.
'‘Contract Material".

those documents and materials created or required to be created by the

Consultant under the Contract.
'Legislative Requirements' was defined to include.

{i Acts, Ordinances, regulations, by-laws, orders, awards and
proclamations of the Commonwealth and the State or Territory

applicable to the Services; and

(i) certificates, licences, consent, permits, approvals and requirements

of organisations having jurisdiction applicable to the Services.
'Project’,
the redevelopment of the Site as contemplated by the Brief ...

'Services':

11
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all professional services described in or necessary to fulfil the Brief, including

without limitation those specified in Schedule 2, together with such other

activities which the Consultant is required to carry out under the Contract.

(h)  'Site"

the land to be developed by the Principal, as referred to in the Brief and

described in Schedule 1

@y 'Works":

the construction work to be undertaken on or about the Site, which is the

subject of the Services.

At all material times, the Gardner Consultant Agreement contained the following

express terms, among others:

(a) clause 2(a):

The Principal engages the Consultant to perform, and the Consultant agrees

to perform. the Services on the terms of the Contract.

(b) clause 3:

The Consultant shall:

(@)

(c)

(h)

perform the Services to that standard of care and skill to be expected
of a Consuitant who reqularly acts in the capacity in which the
Consultant is engaged and who possesses the knowledge, skill and

experience of a Consultant qualified to act in that capacity;

with due expedition and without delay and in accerdance with the
Program, provide all professional skill and advice required for

carrying out the Services;

remain fully responsible for the Services carried out by the
Consultant or any subconsultant. notwithstanding any review or
acceptance of those Services by the Principal or any approval,
direction, instruction or information given by or on behalf of the

Principal;

promptly give written notice to the Principal if and to the extent the

Consultant becomes aware that any document or other information

12
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provided by the Principal or another of the Principal’'s consultants is
ambiguous or inaccurate or is otherwise insufficient to enable the

Consultant to carry out the Services;

make reasonabie enquiries to ascertain the requirements of the

Principal regarding the Services;

regularly consult the Principal regarding the carrying out of the

Services;

as soon as practicable after becoming aware of any matter or
circumstance which may adversely affect or has adversely affected
the Project, the costs of the Project or the scope, timing or carrying
out of the Services, give written notice to the Principal detailing the
matter or circumstance and its anticipated effect on the Project or the

Services;

comply with all Legislative Requirements in carrying out the

Services;

do all things necessary and necessarily incidental for the proper

performance of the Consultant's obligations under the Contract;

prepare the Contract Material so that it is suitable, appropriate and
adequate for the purposes of the Project as described in the Brief,
having regard to the assumptions that the Consultant can be
reasonably expected to make in accordance with sound professional

principles:

assist the Principal to apply for and obtain any and all Approvals
required by Authorities in respect of the Project in relation to the

Building Surveyor discipline and scope;

inspect the Warks during construction for compliance with the
Contract Material, and provide monthly certificates in respect of such
inspections to the Principal and. if the Principal requires, to its

financier in the form approved by the Principal;

The Consultant must carry out and complete the Services under the

Contract in Stages and in accordance with the Brief
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The Consultant must not depart from the Brief without the prior

written consent of the Principal.

If the Consultant from time to time considers it necessary or
desirable to depart from the Brief or to vary any of the Services, the
Consultant must by notice in writing seek the Principal’s prior written
approval. Any such notice must give full particulars of the proposed

departure.

Prior to submitting each monthly progress payment claim the
Consultant must confirm in writing to the Principal that the proposed
Contract Material has been prepared in accordance with the
requirements of the Contract. If the proposed Contract Material do
not comply with any requirements of the Contract the Consultant

must notify the Principal of the non-conformance, with reasons.

28. Clause 5 of the Gardner Novation Deed relevantly provided:

(c) Notwithstanding the operation of this deed the Consultant agrees that until

completion of the Services it will provide monthly reports to the Principal and

to the Contractor in respect of the previous calendar month at no additional

cost detailing:

(ii)

{iv)

the quality of the Works (in particular, whether the quality of the
Works meets the requirements of the Contract Material and details

of any non-compliance);

any defects or omissions in the Works;

{d) ...the Consultant must immediately report to both the Contractor and the

Principal:

{i)

(i

any instruction or direction which it receives, or any Services of
which it becomes aware, which in the reasonable opinion of the
Consultant, are not in accordance with any provision of the

Consultant Agreement; and

any non-conformity of any design documents to the Works
description, or to the design documents in existence at the date of

this deed, upon becoming aware of the non-conformity.
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Notwithstanding novation the Consultant agrees that the Principal shall
remain entitled to the benefit of those of the Consultant's covenants and
agreements in the Consultant Agreement which are expressed therein to
apply specifically to the Principal and are capable of continuing operation

following novation.

29 As part of the Gardner Consultant Agreement, the Gardner 'Brief':

(@)

(b)

Particulars

The Gardner Brief was included as Attachment 1 to the Gardner
Consultant Agreement [PAC.002.001.1627] and, as updated from the
date of the Gardner Novation Deed, Schedule A to the Gardner
Novation Deed [PAC.002.002.3908].

relevantly provided:

In preparing design documentation the consultants shall at all times ensure
compliance with statutory and autherity requirements and take the utmost
duty of care with respect to performing the consultancy services for the

project;
Particulars

(a) Gardner Consultant Agreement [PAC.002.001.1627],

Attachment 1, section 11.0; and

{b) Gardner Novation Deed [PAC.002.002.3808],
Schedule A, Gardner Brief, section 9.

required Gardner to:

M
(i)

(iii)

provide professional services consistent with best practice,

review and comment on documentation provided by other
consultants, such as the structural engineer, in respect of regulatory

requirements; and

coordinate permits for the project so as to meet all legisiative

requirements;
Particulars

(a) Gardner Consultant Agreement [PAC.002.001.1627],
Attachment 1 section 2.0; and
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(b} Gardner Novation Deed [PAC.002.002.3908],
Schedule A, Gardner Brief, section 2.2,

required that Gardner undertake at least the following Services:

(i)

(iii)

prepare regular BCA compliance reports, including for the purpose of
assisting Calibre to prepare the structural design in a manner that

complied with, among other things:
(A) the BCA; and
(B) relevant Australian Standards;

check the structural design as prepared and updated by Calibre to

ensure that it complied with, among other things:

(A)  the BCA; and

(B) relevant Australian Standards; and

issue building permits for the Stage 7 Works.
Particulars

(a) Gardner Consultant Agreement [PAC,002.001.1827],
Attachment 1, section 2.0(a) and (b); and

(b) Gardner Novation Deed [PAC.002.002.3908],
Schedule A, Gardner Brief, sections 2.3.1 and 2.3.2.

Pursuant to clause 5(f) of the Gardner Novation Deed, any breach by Gardner of a

relevant covenant or agreement of the Gardner Consultant Agreement:

(a)
(b)

was actionable by Wadren as a breach of the Novation Deed; or

alternatively, was actionable by Wadren as a breach of the Gardner

Consultant Agreement, which continued in operation after the novation of the

Gardner Consultant Agreement to Probuild in accordance with clause 5(f) of

the Gardner Navation Deed.

Engagement of Probuild

On or about 21 March 2014, Wadren and Probuild entered into the 'Werribee Plaza
Shopping Centre — Design and Construction Contract' [PAC.002.002.4231] and
[PAC.002.002.4393] (the D&C Contract), pursuant to which Probuild agreed,
among other things, to design and construct the Stage 7 Works.

16
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The D&C Contract was wholly in writing and comprised

(a) the formal instrument of agreement (the FIQA);

{b) the amended general conditions of contract (the General Conditions); and
{c) annexures labelled "Annexure Part A" through to "Annexure Part AF".

At all material times, clause 2 of the General Conditions contained the following

defined terms:
(a) 'Authority":

any federal, State or Territory gavernment or governmental, regulatory, semi-
governmental or judicial entity or authority having jurisdiction in connection
with the carrying out of the work under the Contract and includes a Minister
of the Grown (in any right}, the Building Surveyor, a Utility and any other
person, body, entity or authority exercising a power in respect of a

Legislative Requirement.
{b) '‘Building Act":

the Building Act 1993 (Vic) as amended.
{(c) '‘Building Legislation":

all laws governing the design and construction of the Works and includes
without limitation the Building Act, the Building Code of Australia, and any
regulations, orders, declarations ar any subordinate legislation or instruments

in force under them and all applicable Australian Standards.
(d) '‘Building Surveyor"

the person to be appointed as such under the Building Act in respect of the
Works, whose engagement shzall be novated to the Contractor by the

Principal.
(e) 'Contractor's Design Obligations"”:

all tasks necessary to design and specify the Works required by the
Contract, including reviewing and developing the Preliminary Design and
preparation of all Design Documents necessary to satisfy the Principal’s

Project Requirements
{f) '‘Design Documents":

the drawings, specifications and other information, reports, samples, models,

patterns and the like required by the Contract and created {and including,

17
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where the context so requires, those to be created by the Contracter) for the

construction of Works.

(9) 'Good Design and Construction Practices”.

practices following when work is undertaken:

(i)
(ii)

(iii)

(iv)

(v)
(vi)

(vii)

in a sound and workmanlike manner;

with due care and skill in applying proper, professional design,

engineering. construction and maintenance procedures;

making appropriate allowance in the Design Documents for the
requirements of Safety Legislation and for the elimination wherever
possible, alternatively, the minimisation, of risks to health and safety

in the design, construction and use of the Works:

with due expedition and without unnecessary or unreasonable delays

having regard to [certain excepted risks];
in @ manner which allows for the Works to be efficiently performed;

in accordance with all applicable Legislative Requirements and

Australian Standards; and

using new materials of merchantable quality which are fit for the
proper purposes of the Works identified in the Principal's Project

Requirements.

{h) ‘Legislative Requirements".

{0

(ii)

(i)

(iv)

Acts, Ordinances, regulations, by-laws, orders, awards and
proclamations of the Commonwealth and the State or Territory in
which the work under the Contract or any part thereof is being
carried out and, without limitation, includes the Building Legislation

and Safety Legislation;

certificates, licences, consents, permits. approvals and requirements
of Authorities and any other organisations having jurisdiction in
connection with the carrying out of the work under the Contract and.

without limitation, includes the Planning Permit;
subject to the Contract, applicable Australian Standards; and

fees and charges payable in connection with the foregoing.

(i 'Novated Consultants' was defined by reference to Annexure Part AF of the
D&C Contract to include:
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0] Gardner; and

(i) Calibre;

'Practical Completion' was defined such that Practical Completion for a
Separable Portion occurs when, among other things, the Works the subject
of that Separable Portion are completed in accordance with the Principal's
Project Requirements, except for minor omissions and defects identified in

writing to the satisfaction of the Superintendent;

'Preliminary Design’ was defined by reference to the design documents
stated in Annexure Part M, which comprised the structural design on or about
the date of the D&C Contract;

‘Principal's Project Requirements’”:

the Principal's requirements for the Works more particularly described in
clause 6 of the [FIOA].

'‘Safety Legislation”:

all applicable Commonwealth and State Acts of Parliament, regulations,
codes and other laws governing or relevant to occupational health and safety
and dangerous and including without limitation the Occupational Health and
Safety Act 2004 (Vic), the Dangerous Goods Act 1885 (Vic) and all other
regulations and codes applicable tc the work under the Contract made and

issued thereunder respectively.

'Separable Portion' was defined to mean each portion that each construction
stage was broken down into pursuant to the plan annexed at Annexure Part

AA to the D&C Contract;
‘Shopping Centre":

the existing Werribee Plaza Shopping Centre, Heaths Road. Werribee, which
is to be altered and extended by the Works.

'Stated Purpose”.

the redevelopment of the Shopping Centre with associated services,
amenities, plant and equipment, signage. car parking and landscaping,
constructed to the standard described in the Principal’s Project
Requirements and sufficiently. upon Practical Completion, to allow
commencement of each Tenancy and use of each Tenancy without any
reasonable objection by Tenants in accordance with the Principal's Prgject

Requirements.

19
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(a) ‘Tenancy"
each tenancy area to be constructed in the Works
(N "Works"

The whole of the work to be executed in accordance with the Contract, as
described in the Principal’s Project Requirements. including .. variations
provided for by the Contract, which by the Contract is to be handed over to

the Principal.

Pursuant to clause 6 of the FIOA, the term 'Principal's Project Requirements' was
defined as any written summary or outline of the Principal's requirements for the
Works described in the documents referred to in Annexure Part L of the D&C

Contract, including:

(@) the written summary or outline of the Principal's requirements in Annexure
Part L; and

(b) the use of Good Design and Construction Practices,
(the Principal’s Project Requirements or PPR).

The Principal's Project Requirements relevantly provided:

Al the time of engagement of the Contractor. the Preliminary Design will be complete

to 90% Contract Documentation stage. Following Novation of the Consultant Team,

the Contractor will further develop the design and complete it to 100% For
Construction status, including all detailed drawings, specifications, certifications

(where applicable) and coordination.

21 Delivery Objectives

it is imperative that The Pacific Werribee Major Development exceeds the following

delivery objectives:

1. To provide a high quality retail development

2. Meet the requirements set out within the PPR and PPO

3. Construction of the Works in accordance with the Contract

4. That the Project be undertaken in a professional and workmanlike manner,

completed on programme and on budget, whilst achieving a high standard of

workmanship

5. Ensure the safety of workers, tenants and public throughout the Project

20
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6. Achieve a high level of Safety in Design for end users
7. Ensure minimal disruption to the existing operations of the Centre
throughout the Project
9. Regular review and reporting by all parties in accordance with the Contract

2.2 Business Objectives

The over-arching business objective of the Project is to create a world class
shopping environment attracting a broader catchment of customer, adding to Pacific

Werribee's unique landmark style. Further objectives are to:

. elevate Pacific Werribee to Regional Shapping Centre status

. develop the centre in accordance with the principles of the Development
Master Plan

. improve customer access through car park and public transport interchange
works

. increase car park capacity and comfort

. create and reinforce retail precincts within the Centre and improve customer
circulation

. refurbish existing areas of the Centre to provide a consistent level of

presentation, including upgrade of some existing mechanical plant and

equipment

. add a new Department Store, Discount Department Store, Mini Major

tenancy, restaurants and specialty retail
2.3 Design Principle and Building Compliance Objectives

Ensure all materials are selected to support the Principal Project Objectives and

ensure good construction practices.

The Project is to be completed to comply or exceed all Building codes, regulations
and laws. As a minimum, comply with Australian Standards relevant to the

construction industry.

25 Fit For Purpose

The Works must be fit for the purposes set out in the PPR and all other purpeses

expressly or impliedly contained within the PPR.

21
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3. Standards & Design Compliance/Certification

The design and construction must be in accordance with industry best practices and
comply with or exceed the current Building Code of Australia (BCA) and all relevant

Australian Standards.

Materials are to be selected to support the PPO and align with the relevant

benchmarks.

The D&C Contract contained the following express terms, among others:

(a) clause 3.1(b) of the FIOA:

The Contractor agrees to perform the work under the Contract in accordance
with the Contract and, without limitation, to design and construct the Works in

accordance with the Principal’s Project Requirements.
b) clause 6.2 of the FIOA:

The Contractor agrees to perform the work under the Contract in accordance

with. and in order to satisfy, the Principal's Project Requirements.
{c) clause 4.1 of the General Conditions:

Without limiting the generality of clause 3, the Contractor warrants to the

Principal that the Contractor:

() at all times shall be suitably qualified, experienced and licensed
under applicable Legislative Requirements to perform, and shall
exercise due skill, care and diligence in the execution and

completion of the work under the Contract;

(©) has examined and carefully checked any Preliminary Design
included in the Principal's Project Requirements and that such
Preliminary Design is suitable, appropriate and adequate for the
Stated Purpose;

(d) shall execute and complete the Contractor's Design Obligations and
produce the Design Documents to accord with the Principal’s Project
Requirements and, if clause 10 applies, accept the novation and
retain the Novated Consultants for any work the subject of a prior

contract with the Principal,

22
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shall execute and complete the work under the Contract in
accordance with the Design Documents so that the Works, when

completed, shall:
(i be fit for their Stated Purpose; and

{ii) comply with all the requirements of the Contract and all

Legislative Requirements;

shall assume all risk in relation to the design of the Works and for
any deficiencies in the existing design including but not limited to any
errors, omissions or discrepancies in the Preliminary Design, or
between the Preliminary Design and the Principal's Project
Requirements and in respect of any other Design Documents.

whether prepared before or after the date of the Contract;

acknowledges and agrees that the Principal shall have no obligation
or responsibility whatscever or howsoever arising for any act or
omission of the Novated Consultants or otherwise in relation to the
Preliminary Design or any other design work that has been carried

out by or on behalf of the Principal prior to the Contract;

(d) clause 7.1 of the General Conditions:

The Contractor:

(a)

(b)

(c)

acknowledges that the Principal is relying upon the advice, skill and
judgment of the Contractor to review and develop the Preliminary
Design, and to undertake and arrange the proper co-ordination and
finalisation of the design of the Works in accordance with the
Contractor's Design Obligations, to meet the Tenancy Requirements
and all other Principal’s Project Requirements and to enable the

proper and efficient construction of the Works:

shall prepare and provide 1o the Superintendent, within 30 days of
the date of the Contract, a design management plan and program for
preparation and finalisation of the Design Documents, which is
consistent with the requirements of the initial Design and
Construction Program in Annexure Part AB, in a form and to a level

of detail satisfactory to the Superintendent;

shall prepare and procure the finalisation by the Consultants of the
Design Documents in accordance with the requirements of the

Contract, including the Contractor's Design Cbligations, the Tenancy
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Requirements and all other Principal’s Project Reguirements, and in
conformity with the reasonable directions and requirements of the

Superintendent;

must accept the novation of the Novated Consultants and otherwise
engage all other Consultants required to complete the design of the
Works;

agrees that any Consultants engaged by the Contractor must hold
the appropriate professional qualifications and membership of the

appropriate professional associations;

shall review and correct all errors. omissions and deficiencies in the
Preliminary Design to ensure compliance with the Principal's Project

Regquirements;

acknowledges and agrees that the Design Documents must be
prepared using Good Design and Construction Practices, in
accordance with accepted practices and standards in the Australian

engineering and construction industry;

shall prepare and provide to the Superintendent in a timely manner

to avoid delay to the wark under the Contract:
0 all revisions to the Design Documents; and

{ii) any samples and prototypes of work or materials which may

be required by the Superintendent;

shall submit all proposed Design Documents to the Superintendent,
in accordance with the design program approved by the
Superintendent under clause 7.1 (b} (and in any event no less than
21 days prior to construction) for the Superintendent to review the
Design Documents and amend same to incorporate the
Superintendent’s requirements and re-submit them where

reasonably required by the Superintendent;

shall convene and chair design meetings with representatives of the
Consultants, the Major Tenants and the Superintendent not less than
monthly to ensure that the Tenancy Requirements (including the
Landlord's Works required in each Major Tenancy) are incorporated

fully in the Design Documents;

shall convene meetings between the Superintendent and the
Consultants, and procure that Consultants respond to inguiries from

the Superintendent, promptly when required by the Superintendent;
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acknowledges that no amendments or changes may be made to the
Design Documents after submission to the Superintendent, without

the prior written approval of the Superintendent;

must engage and obtain at its cost from the Building Surveyor all
necessary Approvals (including building permits) required for the
Works under the Building Legislation;

must procure the inspection of the Works monthly by each
Consultant and provide monthly certificates from each architectural
and engineering Consultant in or substantially in or substantially in
the form annexed in Annexure Part G, or, for each Novated
Consultant, in the form annexed to the relevant Novated Consultant

agreement; and

must provide to the Superintendent copies of all Approvals and other
documents provided by or received by the Contractor to or from the

Building Surveyor and any other Authority.

(e) clause 7.3 of the General Conditions:

()

(b)

The Contractor shall arrange for the preparation and completion by
the Novated Consultants, and other Consultants as required, of all
Design Documents required for the Works in accordance with the

Contract and ensure that they are fit for the purposes stated in the

Principal's Project Requirements.

In completing the design and documentation of the Works. the

Contractor shall:

(i) comply with the reguirements of the Contract (including
without limitation the Principal’s Project Requirements) and

accepted industry standards;

(ii) prepare and execute or cause the preparation and execution
of all Design Documents in accordance with accepted
practices in the Australian engineering and construction

industry and using Good Design and Construction Practices;

(i) coordinate the activities of the Consultants in order to
complete such drawings, construction programs,
specifications, plans and designs as shall be necessary to
fully document and complete the Works in accordance with

the Contract; and

{iv) comply with the procedures in clause 8.4,
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clause 7.5 of the General Conditions:

clause

clause

The Contractor must procure and shall remain responsible for obtaining
certification of all Design Documents in accordance with the Building

Legislation.
7.6 of the General Conditions:

The Contractor shall assume all risks and sole responsibility with respect to
the Design Documents for the Works including without limitation all risks in

relation to:
(a) the Preliminary Design;

(b) the co-ordination of further Design Documents with other Design

Documents, including the Preliminary Design; and
(c) the final design for the Works,

notwithstanding the preparation by others of any such documents prior to the
date of the Contract and notwithstanding any review, comment upon,
variations requested by, and/or approval of any such Design Documents by

or on behalf of:

{d) the Superintendent;

(e) the Principal;

() a Tenant;

(9) the Building Surveyor; or
(h) an Authority.

7.7 of the General Conditions.

Without Jimiting clause 7.6, the Gontractor releases the Principal from all
Claims, and the Principal shall have no Liability whatsoever to the
Contractor, by reason of any errors deficiencies or defects in the Preliminary
Design or in any further Design Documents, notwithstanding the preparation
of the Preliminary Design prior to the date of the Contract and
notwithstanding any review, comment upon, variations requested by and/or

approval of all such Design Documents by or on behalf of
(a) the Superintendent;
(b) the Principal,

(c) a Tenant;
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(d) the Building Surveyor; or

(e) an Authority.
9.3(b) of the General Conditions:

The Contractor shall be wholly responsible for, and indemnifies the Principal

for any loss or damage which the Principal incurs or suffers in connection

with:

(i} any negligence or default by the Contractor or any of its
subcontractors or any Consultant in relation to the design and/or
construction of the Works; and/or

(i1} the Contractor or any of its subcontractors or any Consultant

engaged by it failing, or having failed, before or after the date of the
this Contract, to exercise the standards of skill, care and expertise
expected of an experienced professional or subcontractor, as the

case may be.
14 .1 of the General Conditions:

The Contractor shall satisfy all Legislative Requirements required for

performance of the work under the Contract, except those which:

(a) are specified in Annexure Part A; or
(b) the Superintendent directs are to be satisfied by or on behalf of the
Principal.

If a Legislative Requirement is at variance with a provision of the Contract or
the Principal's Project Requirements, as soon as the Contractor discovers
the variance. the Contractor shall notify the Superintendent in writing

specifying the difference.
17.1 of the General Conditions.

Insofar as this clause 17.1 applies to property, it applies to property other

than the work under the Contract.
The Contractor shall indemnify the Principal against:

(a) loss of or damage to property of the Principal, including existing
property in or upon which the work under the Contract is being

carried out;

(b) claims by any person against the Principal in respect of personal

injury or death or loss of or damage to any property: and
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(c) to the maximum extent permitted by law, all fines. penalties and any
other Claims, Liabilities, costs and expenses incurred by the
Principal in respect of personal injury or death or loss of or damage
to any property or by reason of breach by the Contractor of any
Legislative Requirements, including (without limitation) any Approval,
Building Legislation, Safety Legislation and Legislative Requirements

for protection of the environment,

arising out of or as a consequence of the carrying out by the Contractor of
the work under the Contract, but the Contractor's liability to indemnify the
Principal shall be reduced proportionally to the extent that the act or omission
of the Principal, the Superintendent or the employees or agents of the

Principal contributed to the loss, damage, death or injury.
This clause 17.1 shall not apply to:

(d) the extent that the liability of the Contractor is limited by another

provision of the Contract;

(e) exclude any other right of the Principal to be indemnified by the
Contractor,
{f) things for the care of which the Contractor is responsible under

clause 16.1; and

(9) claims in respect of the right of the Principal to have the work under

the Contract carried out,
30.1 of the General Conditions:

The Contractor shall use the materials and standards of warkmanship
required by the Contract. In the absence of any requirement to the contrary,
the Contractor shall use suitable new materials and proper and

tradesmanlike workmanship.
51.1 of the General Conditions:

Subject to clause 51.2, if the Contracter commits any breach of this Contract
and such breach shall be a substantial cause of the Principal incurring or
becoming liable for the allowance or payment of any costs, damages, fines or
penalties, whether by virtue of any provision of any other agreement
(including, without limitation, an agreement with a Tenant) or otherwise at
law in connection with the project of which the work under the Contract forms
a part or otherwise, then to the maximum extent permitted by law the
Contractor must indemnify the Principal against all or any such liability and

must pay or reimburse to the Principal all monies which the Principal shall be
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liable to pay or allow as a result, included any associated legal and other
costs incurred by the Principal. If the Contractor is not the sole cause of the
Principal's liability the Contractor shall enly indemnify the Principal in

proportion to the Contractor's responsibility

PART Ill - THE STAGE 7 WORKS

37.

38.

The Stage 7 Works were:
{(a) subject to relevant applicable building legislation, including:
(i) the Building Act 1993 (Vic) (Building Act);
(i} the Building Regulations 2006 (Vic) (Building Regulations),

(i) the Building Code of Australia (BCA), which was adopted by and
formed part of the Building Regulations pursuant to regulation 109 of
the Building Regulations; and

(iv) the standards adopted and expressed to apply under the relevant
revision of the BCA;

(b) in the premises, to be designed and constructed in accordance with each
applicable yearly revision of the BCA in force during the Stage 7 Works,
unless a dispensation was issued by the relevant building surveyor pursuant

to section 10(2) of the Building Act.
Particulars
The reievant legislation and standards apply by operation of law.

(c) undertaken and constructed pursuant to staged building permits issued by
Slatter as the relevant building surveyor (on Gardner letterhead) pursuant to

the Building Act.
Particulars

Slatter issued building permits on Gardner letterhead for 26 ‘stages’
of work in respect of the construction of the Stage 7 Works between
21 March 2014 and 21 April 2017. Schedule 4 lists the building

permits issued by Slatter of Gardner.

Eurher-materiakfacts-as-io-eash-of-the-building-permits-issued-by-Slatter-ef-Gardnrer
for-the-Stage-7-Works-are-set-out Slatter of Gardner issued building permits for the
Stage 7 Works on the dates identified in Column D. bearing the permit number n
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Column E in respect of the stages of the Stage 7 Works identified in Column B of

Schedule 4.

Slatter was appointed, and accepted his appointment, as the relevant building

surveyor for the Stage 7 Works pursuant to the Building Act.

Pursuant to section 10(2) of the Building Act, Slatter:

(a)

(b)

certified that substantial progress had been made on the structural design

before the commencement of BCA 2010; and

dispensed with the requirement to comply with the revisions that would

otherwise have applied in the manner pleaded in subparagraph 37(b) and

assessed the building permits for the Stage 7 Works under BCA 20089,

subject to the requirement that the design of the Stage 7 Works complied
with AS 1170.4: 2007 (the Dispensation).

(c)

(d)

Particulars

Building Permit No 1162/140064/1 issued by Slatter
dated 21 March 2014 provided “...dispensation was
used to determine compliance with the BCA that relate
to this project under the authority of Building
Regulation 608..." and at Annexure C provided at note
2.: “It has been considered that substantial progress
was made on the design of the building prior to the
adoption of BCA 2010. Therefore this building permit
has been assessed under BCA 2009.”
[QPW.500.004.7979]

Note 2 of Annexure C was reproduced in each building
permit and amended building permit issued by Slatter,
being permits numbered 1162/140064/1 to
1162/140064/26, amendment 1.

Schedule 4 lists the building permits issued by Slatter

of Gardner.

By memorandum dated 4 April 2014
[PAC.001.002.2602], Slatter sought confirmation from
Cesarello and / or Calibre in the following terms in

order to "substantiate a dispensation”: “Confirmation
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all new building parts comply with AS 1170.4: 2007

Cesarelic provided that confirmation and Cesarello
and Spencer issued the Cesarello Certificates and
Spencer Certificates (in each case, as those terms are
defined in the particulars to paragraph 102 below)
certifying that the structural design complied with

AS 1170.4: 2007.

The Stage 7 Works were designed by Calibre, as is described in more detail in
Part IV, section G.

Probuild assumed responsibility for the design of the Stage 7 Works and constructed

the Stage 7 Buildings, as is described in more detail in Part IV, section 1.
Further-material-fasts-as-te-each-of The:

(a) The-dates and revision numbers of each of the drawings comprising the
Preliminary Design as included in Annexure M to the D&C Contract are as

set out in Columns F and E of Schedule 8 respectively;

(b) the-dates _status and revision numbers of each of the drawings comprising

the structural design as at the date of novation of the Calibre Consultant

Agreement pursuant to the Calibre Novation Deed are as set out in Columns

J.land H of Schedule 8 respectively; and

(c) the-dates and revision numbers of each of the drawings comprising the final

structural design for the Stage 7 Buildings {the final structural design) are

as set out in Column M and L of Schedule 8 respectively.s

are-set-out-in-Schedule-8-

The Stage 7 Works reached practical completion between 17 April 2014 and 7 April
2017. Eudher-material-facts-as-te-the-prastical-completiop-ef-the The dates on which

each stage of the Stage 7 Works reached practical completion are set out in Column

E of Schedule 9. as certified by certificates dated as set out in Column D of

Schedule 9.

Occupancy permits were issued by Slatter of Gardner with respect to the Stage 7
Buildings between 6 August 2014 and 17 May 2017. Further-raterial-facts-as-te

eash-of-the-The dates on which occupancy permits for various parts of the Stage 7

Building were issued are set out in Schedule 10.
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PART IV - DEFECTS

F.A1

46.

47,

48.

49.

Structural Design
Structural blocks separated by movement joints

The Stage 7 Buildings as designed are reinforced and prestressed concrete
structures comprised of 48 structural blocks comprised of band beams, slabs, and

precast concrete elements, such as fagade walls, stair shafts, or lift shafts.

Nine structural blocks comprising parts of Myer, the Tavern and the Gold Class
Cinema within the Stage 7 Buildings exceed 15 metres in height (the oversized
blocks).

Adjasent All structural blocks comprising_the Stage 7 Buildings are separated by

movement joints, which are comprised of the following types of joints:

(a) slab-to-slab expansion joints comprised of two adjoining concrete slabs

connected by structural dowels;

(b} band-on-band sliding corbel expansion joints comprised of two adjoining

hand beams with corbel nibs, one of which rests on the other:;

{c) slab-on-beam sliding corbel expansion joints comprised of one slab which

rests on the adjoining beam;

(d) band-on-beam sliding corbel expansion joints comprised of one band beam

which rests on the adjoining beam by a corbel nib;

(e) slab-on-band sliding corbel expansion joints comprised of one slab resting on

a supporting band beam with a corbel nib; and

) slab-to-panel joints formed by structural connections between concrete slabs

and precast concrete wall elements.

By reason of the matters in paragraphs 46 to 48, the Stage 7 Buildings are
reinforced and prestressed concrete structures that have the following

characteristics:
@) the structural blocks are capable of deflecting horizontally:

(b) the structural blocks behave independently of each other in response to

horizontal loading; and
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(c) the structural blocks separated by band-on-band corbel joints, slab-on-band
corbel joints, and band-on-beam or slab-on-beam corbel joints are

structurally reliant on each other.

Building Code requirements

The BCA is a uniform set of technical provisions for the design and construction of
buildings and other structures throughout Australia which specifies (among other
things) the minimum necessary standards for structural safety, amenity and

sustainability.
Particulars

See, eq BCA 2009 p_ 7,

The Stage 7 Buildings comprise buildings which are classified pursuant to the BCA
as Class 6. 7 and 9 buildings.

Particulars

(a) Pursuant to clause A3.2 of the BCA, the following

class definitions apply:

(b) Class 6 — a shop or other building for the sale of goods

by retail or the supply of services direct to the public.
() Class 7a — a building which is a public carpark.
(d) Class 9 — a building of a public nature.
The Stage 7 Buildings were required to be designed and constructed:

(a) to withstand the combination of actions, including live loads, dead loads and

earthquake loading, to which they may be reasonably subjected; and

(b) to remain stable and not collapse and to minimise local damage and loss of
amenity (through excessive deformation, vibration or degradation) by

resisting those loads and actions.
Particulars
Clauses BF1.1 and BP1.1 of the BCA.

The structural loads which the Stage 7 Buildings were to be designed and

constructed to withstand were to be calculated by reference to:
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(a) AS 1170.1 (Permanent, imposed and other actions) for live loads and dead

loads; and
(b) AS 1170.4 (Earthquake actions in Australia) for earthquake loads.
Particulars
(a) Clauses B1.1 and B1.2 of the BCA.
(b) Specification A1.3 of the BCA.

The Stage 7 Buildings were to be designed and constructed with the structural

resistance required by AS 3600 (Concrete Structures).
Particulars
(a) Clauses B1.1 and B1.4 of the BCA.
{b) Specification A1.3 of the BCA.
Seismic requirements

In order for the Stage 7 Buildings to be deemed to comply with the requirements set
out in paragraphs 52 to 54 above, they were to be designed and constructed to

resist earthquake loads in accordance with AS 1170.4.
Particulars
Clause B1.0({a) of the BCA.

In addition. the Stage 7 Buildings were to be designed and constructed to account
for earthquake actions and to comply with the requirements of AS 1170.4 and
AS 3600 (including the provisions of Appendix C).

Particulars

Clause 2.1.2 of AS 3600: 2009, alternatively clause 2.8 of AS 3600:
2001 (referring to clause A.2.1 of Appendix A}.

The seismic design procedure to be adopted for the Stage 7 Buildings required

consideration of:

(a) the importance level of the structure;

{b) the probability factor (Kp) and the hazard factor (Z);
{c) the site sub-soil classification; and

(d) the appropriate earthquake design category
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Particulars
Clause 2.2 of AS 1170.4; 2007.

By reason of the Stage 7 Buildings being of Importance Level 3, Calibre was
required to design the Stage 7 Buildings to resist the horizontal seismic forces at the

ultimate limit state generated by a 1/1,000-year seismic event.
Particulars
Table B1.2a and Table B1.2b of BCA.

By reason of the annual probability of exceedance being 1/1,000, the probability
factor (K.) for the site on which the Stage 7 Buildings were to be constructed (the

Stage 7 Site) was 1.3.
Particulars
Clause 3.1 and Table 3.1 of AS 1170.4: 2007,

By reason of the Stage 7 Site being located in Wyndham, the hazard factor (Z) for

the site was 0.08.
Particulars
Clause 3.2, Table 3.2 and Figure 3.2(A) of AS 1170.4: 2007.

By reason of the site containing a surface layer of soil exceeding 3 metres in depth
and not exceeding 20 metres in depth, a reasonable structural engineer would have

adopted a site sub-soil classification of Ce.
Particulars
Clause 4.2.3 and Table 4.1 of AS 1170.4: 2007.

The design of the Stage 7 Buildings was required to meet the following basic design

principles:

(a) all structures shall be configured with a seismic-force-resisting system that
has a clearly defined load path, or paths, that will transfer the earthquake
actions (both horizontal and vertical) generated in an earthquake, together

with gravity loads, to the supporting foundation soil;

(b} all parts of the structure shall be tied together both in the horizontal and the
vertical planes so that forces generated by an earthquake from all parts of
the structure, including structural and other parts and components, are

carried to the foundation; and
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(c) stiff components (such as concrete and precast concrete panels or stair
walls, stairs and ramps) shall be considered to be part of the seismic-force-
resisting system and designed accordingly or separated from all structural

elements.
Particulars
Clauses 2.2(f), 5.2.1, 5.2.2, and 5.2.3 of AS 1170.4: 2007.

In addition, the design of the Stage 7 Buildings was required to be in accordance

with an earthquake design category set out in clause 5 of AS 1170.4: 2007.
Particulars
(a) Clauses 2.2(f) and 5.1 of AS 1170.4: 2007.
(b) Table 2.1 and Figure 2.2 of AS 1170.4: 2007.

Calibre elected to design the Stage 7 Buildings in accordance with Earthguake
Design Category Il (EDC II).

Particulars

Earthquake loading calculation sheet annexed to a spreadsheet
dated 11 April 2014 [CAL.500.001.0028].

The EDC Il design methodology required that, in designing the structural blocks,
Calibre:

(a) consider the strength and stability provisions (as assessed by reference to
AS 3600 for Concrete Structures) to ensure the structure would be able to
resist the most critical action effect arising from the application of the

earthquake actions in any direction;
Particulars
Clause 5.4.2 of AS 1170.4: 2007.

(b) ensure that the structural capacity of structural elements that participate in
resisting horizontal earthquake forces (beams, band beams, slabs, columns
and walls) exceeds the design action effects imposed upon the structural
element when horizontal earthquake forces are applied 100% in one direction

and 30% in the perpendicular direction;
Particulars

Sections 5.4.2.1 of AS 1170.4: 2007
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(c) apply the forces at an offset from the centre of mass where it is necessary to
account for eccentricity, including in accordance with clause 6.6 of
AS 1170.4. 2007,

Particulars
Clause 5.4.2.1 of AS 1170.4: 2007.

(d) calculate inter-storey drift, confirm that inter-storey drift is within 1.5% of
storey height for each level, and ensure that cladding and precast facade
panels had sufficient deformation and rotational capacity to accommodate

design storey drift; and
Particulars
Clause 5.4.4 of AS 1170.4: 2007.

(e) consider pounding and ensure that structures over 15 metres are separated
from adjacent structures or set back by a distance sufficient to avoid

damaging contact.
Particulars
Clause 5.4.5 of AS 1170.4: 2007.

66. The EDC Il design methodology requires the designer to calculate earthquake forces
for the purposes of the strength and stability provisions in clause 5.4.2 of AS 1170.4
2007 by:
(a) undertaking the equivalent static analysis in accordance with section 6 of

AS 1170.4: 2007, or

(b) if it is appropriate not to undertake an equivalent static analysis and to
undertake the simplified design (for structures not exceeding 15 metres in
height) set out in clause 5.4.2.3 of AS 1170.4: 2007 (the simplified design),
undertaking the simpilified design.

Particulars
Clauses 5.4.2.2 and 5.4.2.3 of AS 1170.4: 2007.

67 The simplified design was not appropriate for calculating the earthquake forces
required to be resisted by the Stage 7 Buildings (for the purposes of clause 5.4.2.2
of AS 1170.4: 2007) because of the structural configuration of the Stage 7 Buildings.
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Particulars

(a) Clause 5.4.2.3 of AS 1170.4: 2007 and clause C.5.4.2.3 of
AS 1170.4 — 2007 Commentary.

(b} The simplified design for structures not exceeding 15 metres
in height was not appropriate for the Stage 7 Buildings
because of the complexity and irregularity of the structural

blocks comprising the Stage 7 Buildings.

The equivalent static analysis to be undertaken in accordance with section 6 of
AS 1170.4: 2007 (as referred to in clauses 5.4.2.1 and 5.4.2.2 of AS 1170.4: 2007)

requires the designer to:

(a) calculate the horizontal equivalent static forces taking into account:

(vi)

the structural weight of the structure;

the natural period of the structure,

the structural performance of the structure,

the ductility of the structure;

the vertical distribution of horizontal forces; and

the torsional effects of the earthquake action on the structure applied

in two orthogonal directions of loading;
Particulars

Clauses 6.1, 6.2 and 6.6 of AS 1170.4: 2007.

(b) calculate the vertical distribution of horizontal forces at each level of the

structure taking into account:

(v1)

the structural weight of the level,

the natural period of the level,

the structural performance of the level;

the ductility of the structure;

the torsional effects of the earthquake action on the level applied in

two orthogonal directions of loading; and

the spectral shape factor for the site sub-soil class;
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Particulars
Clauses 6.3 and 6.6 of AS 1170.4: 2007.
© calculate storey drifts, member forces and moments due to P-delta effects.
Particulars
Clause 6.7 of AS 1170.4: 2007.

By reason of the matters in paragraphs 55 to 68, Calibre was obliged to design each
of the structural blocks forming the Stage 7 Buildings with a seismic-force-resisting

system designed in accordance with:

(a) the basic design principles set out in paragraph 62 above; and,

(b) the requirements of clauses 5.2 and 5.4.2 to 5.4.6 of AS 1170.4: 2007
Reinforced concrete structures design requirements

As set out in paragraph 54, the Stage 7 Buildings were to be designed and

constructed with the structural resistance required by AS 3600.
The Stage 7 Buildings were to be designed:

(a) for ultimate strength and serviceability states in accordance with the general

principles and procedures for design set out in AS 1170.0;
Particulars

Clause 2.1.1 of AS 3600: 2009, alternatively clauses 2.1.2, 2.3 and
2.4 of AS 3600: 2001.

(b) for ultimate strength and serviceability states in accordance with:
0] the specific reguirements of clauses 2.2 and 2.3 of AS 3600: 2009:
Particulars
Clause 2.1.1 of AS 3600: 2009.

(i) alternatively, the specific requirements of clauses 2.3 and 2.4 of AS
3600: 2001,

Particulars
Clauses 2.3 and 2.4 of AS 3600: 2001

(c) for earthquake actions and to comply with the requirements of AS 1170.4 and
AS 3600;
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Particulars

Clause 2.1.2 of AS 3600: 2009, aliernatively, clause 2.8 of AS 3600:
2001 (referring to clause A.2.1 of Appendix A}.

{(d) to be robust in accordance with the procedures and criteria given in section 6
of AS 1170.0;

Particulars

Clause 2.1.3 of AS 3600: 2009, alternatively, clause 2.1.1 of AS 3600:

2001.

(e) to be durable in accordance with the procedures and criteria given in section

4 of AS 3600.
Particulars

Clause 2.1.4 of AS 3600: 2009, alternatively, clause 2.6 of AS 3600:
2001

Strength and serviceability

72.

73.

74,

Pursuant to the Calibre Consultant Agreement, Calibre was required to undertake

strength checks for the Stage 7 Buildings and their component parts using:
(a) the procedures specified in clauses 2.2.2 to 2.2.6 of AS 3600: 2009; and
() the methods of structural analysis specified in section 6 of AS 3600: 2009,
Particulars
Clause 2.2.1 of AS 3600: 2008,

Alternatively, Calibre was required to undertake strength checks for the Stage 7

Buildings and their component parts using:
(& the procedures specified in clause 2.3 of AS 3600: 2001; and
(b) the methods of structural analysis specified in section 12 of AS 3600. 2001.
Particulars
Clause 2.3 and section 12 of AS 3600: 2001

When undertaking strength checks Calibre was required to consider the actual
structural behaviour of the component paits of the Stage 7 Buildings in three

dimensions.

240
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Particulars

Clauses 6.1.1 and 6.1.2 of AS 3600: 2009, alternatively, clause 7.8 of
AS 3600 2001,

75. Calibre was required to undertake design checks for the Stage 7 Buildings for all
appropriate service conditions (including deflection, cracking and vibration} to ensure

the structure would perform in a manner appropriate for its intended function and

purpose.
Particulars

Clause 2.3.1 of AS 3600: 2009, alternatively, clauses 2.1.1 and 2.4.2
to 2.4.5 of AS 3800: 2001

Earthguake actions

76. Calibre was required to design the Stage 7 Buildings such that they complied with
the seismic design requirements of AS 1170.4: 2007 and AS 3600.

Particulars

Paragraphs 55 to 69 above and the particulars thereto are repeated
and referred to.
Robustness
77. Calibre was required to detail each structural block such that all parts of the structure
are tied together both in the horizontal and the vertical planes so that the structure

can withstand an event without being damaged to an extent dispraportionate to that

event.

Particulars
Clause 6.2 of AS 1170.0.

78 The design of each structural block was to provide load paths to the foundations for

forces generated by all types of actions from all parts of the structure.
Particulars

Clause 6.2 of AS 1170.0.

Durability — reinforcement concrete cover

79. The Stage 7 Buildings were to be designed for durability.
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Particulars

Clauses 2.1.4 and 4.2 of AS 3600: 2009, alternatively section 4 of AS
3600: 2001.

Durability in design was to be allowed for by determining the exposure classification
of the structure and complying with the appropriate requirements for concrete cover

to reinforcement.
Particulars

Clause 4.2(e) of AS 3600: 2009, alternatively, clause 4.3 of AS 3600:
2001.

For determining cover requirements for corrosion protection, the exposure
classification of the structure was to be determined for the surface from which the

cover is measured.
Particulars

Clause 4.3.1{b) of AS 3600: 2009, alternatively, clause 4.3.1(c) of
AS 3600: 2001.

The exposure classification for surfaces in above ground exterior environments in

areas that are near coastal (1km to 50km from coastline) was B1
Particulars

Clause 4.3.1(a) and Table 4.3 of AS 3600: 2009, alternatively, clause
4.3.1{(a) and Table 4.3 of AS 3600: 2001.

The cover requirements for corrosion protection for exposure classification B1 for

concrete cast in formwark (40mPa concrete) was 30mm.
Particulars

Clause 4.10.3.2 of AS 3600: 2009, alternatively, clause 4.10.3.2 of
AS 3600: 2001.

Corbel joints (AS 3600: 2009)

84.

All corbel joints in the Stage 7 Buildings were to be designed for:

(a) strength, using a form of analysis listed in clause 12.1.2 of AS 3600: 2009;

and

(b) serviceability, in accordance with clauses 2.3 and 12.7 of AS 3600: 2009.

42
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Particulars
Clauses 2.1.2 and 2.1.3 of AS 3600: 2009.

When designing band-on-band sliding corbel expansion joints (comprised of two
adjoining band beams with corbel nibs, one of which rests on the other) and slab-on-
band sliding corbel expansion joints (comprised of one slab resting on a supporting
band beam with a corbel nib), Calibre was able to check for strength using a strut-
and-tie analysis and the checking procedure set out in clause 2.2.4 of AS 3600:
2009.

Particulars
Clauses 7.6.1, 12.1.1, and 12.1.2 of AS 3600: 2009.

In addition, all corbel joints in the Stage 7 Buildings were to be designed and

constructed to comply with the following:

(a) the tensile reinforcement shaill be anchored at the free end of the corbel,
either by a welded or mechanical anchorage. or by a loop in either the
vertical or horizontal plane. Where the main reinforcement is looped, the
loaded area of the corbel shall not project beyond the straight portion of the

reinforcement;

(b) horizontal forces resulting from the supported member, because of factors,
such as movement, shrinkage, temperature and prestress, shall be assessed

but shall not be taken as less than 20% of vertical forces;

(c) the line of action of the load shall be at one third the width of the bearing from

the free end of a corbel; and

{d) where a flexural member is being supported, the outside face of a nib shall

be protected against spalling.
Particulars
Clause 12.3 of AS 3800: 2009.

In addition, all corbel joints which comprised stepped joints in beams and slabs were

to be designed and constructed to comply with the following:

(a) the horizontal reinforcement shall extend at least a distance equal to the
beam depth beyond the step and shall be provided with anchorage beyond

the plane of any potential shear crack;
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hanging reinforcement shall be placed as close as possible to the vertical

face of the step.
Particulars

Clause 12.4(c) and (d) of AS 3600: 2009.

When using a strut-and-tie model in strength design (and for evaluating strength) of

non-flexural members and non-flexural regions (including corbels and continuous

nibs), the strut-and-tie model must satisfy the following requirements:

(a)

(b)

loads shall be applied at nodes, and the struts and ties shall be subjected

only to axial loads;

the model shall provide load paths to carry the loads and other actions to the

supports or intc adjacent regions;
the model shall be in equilibrium with the applied loads and the reactions;

in determining the geometry of the model, the dimensions of the struts, ties

and nodal zones shall be taken into account;
ties shall be permitted to cross struts;
struts shall cross or intersect only at nodes;

for reinforced concrete members at a node point, the angle between any

axes of any strut and tie shall be not less than 30° and

for prestressed concrete members at a node point, the angle between any
axes of any strut and tie with a tendon acting as the reinforcement shall be

not less than 20°.
Particulars

Clause 7.1 of AS 3600: 2009.

When using a strut-and-tie analysis for evaluating strength:

(@)

the forces acting on all struts and ties and nodes is to be determined for the
critical combinations of factored actions as specified in AS 1170.0 and clause
2.4 of AS 3600: 2009,

Particulars

Clause 2.2.4(b) of AS 3600: 2008.
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the design strength of a strut is to be calculated using the equation in clause
7.2.3 of AS 3600: 2009;

the design strength of a tie is to be calculated using the equation in clause
7.3.2 of AS 3600: 2009;

the design strength of a node is to comply with the minimum requirements of
clause 7.4.2 of AS 3800: 2009;

the analysis must consider:

(i} the interaction of the structure with the foundation and other adjacent

structures; and
(i) the real, three-dimensiconal nature of the structure;
Particulars
Clauses 6.1.2 and 7.5 of AS 3600: 2009.

the analysis must include checks to investigate the sensitivity of the results of
the strut-and-tie analysis to variations in geometry and modelling parameters;

and
Particulars
Clauses 6.8.2 and 7.5 of AS 3600: 2009
the requirements of clause 2.2.4 of AS 3600: 2009 must be satisfied.
Particulars

Clause 7.6.1 of AS 3600: 2008.

Joints — movement and_construction (AS 3600: 2009)

90. Movement joints separating structural blocks were to be designed and constructed:

5\

(a)

(b)

to impart complete separation between concrete members in adjoining

structural blocks;

so that the spacing of movement joints was sufficient to take into account
effects such as shrinkage, temperature movements, moisture change, creep

other relevant factors (such as seismic movements); and

to allow mavement to occur without impairing the load-carrying capacity and

serviceability of the structure.
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Particulars

Clause 14.1.3 of AS 3600: 2009.

In addition, movement joints separating structural blocks were to be designed and

constructed:

(a) with material infill, consisting of a joint filler or sealant (or both) which shall
remain in place and deform in response to loading and movement without
undergoing any change that will adversely affect the functionality of the joint;

and

(b) so that joints would be sealed or otherwise detailed to prevent the entry of
dirt or incompressible material into the joint which would detrimentally affect

the joint movement or operation.
Particulars
Clause 14,1.4 of AS 3600: 2009.
Construction joints were to be located in regions of minimal shear force.
Particulars

Clause 14.1.2.2 of AS 3600: 2009.

Corbel ipints (AS 3600: 2001)

93.

94.

95

In the alternative to paragraphs 84 to 89, all carbel joints in the Stage 7 Buildings
were to be designed for strength and serviceability using a form of analysis listed in
clause 12.1.1.2 of AS 3600: 2001.

When designing band-on-band sliding corbel expansion joints (comprised of two
adjoining band beams with corbel nibs, one of which rests on the other) and slab-on-
band sliding corbel expansion joints (comprised of one slab resting on a supporting
band beam with a corbel nib), Calibre was able to check for strength using a strut-
and-tie analysis and the checking procedure set out in clause 12.1.2 of AS 3600:
2001.

In addition, all corbel joints in the Stage 7 Buildings were to be designed to comply

with the following:

{(a) the depth of the outside face shall not be less than half the depth at the face
of the support;
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the line of action of the load may be taken at the outside edge of the bearing

pad if any, or at the commencement of any edge chamfer, or at the outside

face of the carbel as appropriate. Where a flexural member is being

supported, the outside face of the corbel shali be protected against spalling;

the tensile reinforcement shall be anchored at the free end of the corbel,

either by a welded or mechanical anchorage, or by forming a loop in either

the vertical or harizontal plane. Where the main reinforcement is looped, the

Joaded area of the corbel shall not project beyond the straight portion of the

reinforcement; and

additional horizontal tensile reinforcement, having a total area equal to half of

the main tensile reinforcement area, shall be distributed over the upper two

thirds of the corbel.

Particulars

Clause 12.1.2.6 of AS 3600: 2001

In addition, all corbel joints which comprised:

(a)

continuous concrete nibs designed as short cantilever slabs were to be

designed taking into account horizontal forces and movements from the

supported members and ta comply with the following:

(M

(i)

(i)

the projection of the nib shall provide adequate bearing for the type of

member supported;

the line of action of the load may be taken at the outside edge of the
bearing pad, if any, or at the commencement of any edge chamfer, or
at the outside face of the nib as appropriate. Where a flexural member
is being supported, the outside face of the nib shall be protected

against spalling; and

the tensile reinforcement shall be anchored at the free end of the nib
either by a welded or mechanical anchorage, or by forming a loop in
either the vertical or horizontal plane. Where the main reinforcement
is looped, the loaded area shall not project beyond the straight portion

of the reinforcement;
Particulars

Clause 12.1.2.7 of AS 3600: 2001.
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stepped joints in beams and slabs were to be designed and constructed to

comply with the following:

0] the horizontal reinforcement shall extend at least a distance equal to
the beam depth beyond the step and shall be provided with

anchorage beyond the plane of any potential shear crack; and

(ii) hanging reinforcement shall be placed as close as possible to the

vertical face of the step.
Particulars

Clause 12.1.2.8 of AS 3600: 2001.

When using a strut-and-tie model in strength design (and for evaluating strength) of

non-flexural members (including corbels, continuous nibs and stepped joints):

(@)

the member shall be idealized as a series of tension ties and concrete struts
interconnected at nodes to form a truss, to carry the loads to the supporis;

and

in the idealization, the size of the strut and ties shall be no larger than the
capacity of the nodes to transfer forces between the elements of the

idealization.
Particulars

Clauses 7.1.1{h) and 12.1.2.1 of AS 3600Q: 2001

When using a strut-and-tie analysis for evaluating strength:

(@)

{c)

(d)

the forces acting on all struts and ties and nodes is to be determined for

loads and actions as specified in clause 3.1 of AS 3600: 2001,
Particulars
Clauses 3.1 1, 3.1.2 and 3.1.3 of AS 3600: 2001

the design strength of a strut is to be calculated using the equation in clause
12.1.2.2 of AS 3600: 2001;

the design strength of a tie is to be calculated in accordance with section 13
of AS 3600: 2001;

the desian strength of nodes is to be assessed by reference to clause
12.1.2.3 of AS 3600: 2001; and
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(e} the analysis must consider:

(i the interaction of the structure with the foundation and other adjacent

structures; and
(i) the real, three-dimensional nature of the structure.
Particulars
Clauses 3.1.3 and 7.8.1 of AS 3600: 2001

Joints — movement and construction (AS 3600: 2001)

99. In the alternative to paragraphs 90 to 92, movement joints separating structural
blocks were to be designed and constructed so that the assessed relative movement
or rotation between the parts of the structure or member on either side of the joint
can occur without impairing the load carrying capacity and serviceability of the

structure or member
Particulars
Clause 14.1.2 of AS 3600: 2001

100 In the alternative to paragraphs 90 to 92, construction joints, including a joint
between precast segments in a part of a structure or member, shall be designed and
constructed so that the load carrying capacity and serviceability of the structure or

member will be unimpaired by the inclusion of the construction joint.
Particulars
Clause 14.1.1 of AS 3600 2001
F.5 Design Life
101. By reason of the matters set out in the
&) Calibre Consultant Agreement; and
(b} the Calibre 'Brief',

the Stage 7 Buildings were to be designed with a design life that accorded with
AS 3600, being at least 50 years.

Particulars
(a) Clause 4.1 of AS 3600: 2009,

{b) Alternatively, Clause 4.1 of AS 3600: 2001
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(c) Calibre Consultant Agreement clauses 3{!) and 3(r)
and the Calibre Brief.

(d) Further, see drafting note to Clause F3 of AS 1170.0:
2002,

Calibre’s structural design
Calibre’s seismic design

Pursuant to the Calibre Consultant Agreement. Calibre was required to design, and
certified that it had designed, the Stage 7 Buildings to resist earthquake actions in
accordance with AS 1170.4: 2007,

Particulars

The design requirement is set out in the Calibre Cansultant
Agreement, clauses 2(a), 3(a), 3(l), 3(m), 3(r), 3(s), and 4, and the
Calibre Brief.

FurRher-materal facts-as-to-the-Regulatien-1+507-Gerificates-issued-by-Cesarello of
Calibre (the Cesarello Certificates) andgr Anthony Spencer (Spencer) of Calibre
(the Spencer Certificates) are-set-eut jssyed a Reaulation 1507 Certificate on each
of the dates in Column B of Schedule 2 certifying that the documents identified in
Column C of Schedule 2 complied with the standards identified in Column D of

Schedule 2. and which jn each case was relied upon for the grant of a building
permit.

In designing the Stage 7 Works, Calibre purported to adopt the EDC 1l design

methodology as sef out at paragraph 64 above.
In implementing the EDC Il design methodology, Calibre:
(a) made the following assessments of the Stage 7 Site:

(i) that the site sub-soil class of the Stage 7 Site was Class B. — Rock;

and
(i) that the hazard factor (Z) for the Stage 7 Site was 0.08,;

(b) calculated the minimum horizontal force to be resisted by the Stage 7

Buildings by:

(i reference to representative (or sample} structural blocks; and
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(ii) using the ‘simplified design for structures not exceeding 15 metres’
set out in clause 5.4.2.3 of AS 1170.4: 2007; and,

(c) undertook a two-dimensional analysis of earthquake forces required to be

resisted by the Stage 7 Buildings.
Particulars

Earthquake loading calculation sheet annexed to a spreadsheet
dated 11 April 2014 [CAL.500.001.0028].

G.2  An experienced structural engineer
106. An experienced structural engineer exercising reasonable care and skill would:

(a) In the premises of paragraph 61, have concluded that the site sub-soil class
of the Stage 7 Site most closely resembled Class C. — Shallow soil, not

Class B: — Rock;
Particulars

{(a) Geotechnical report prepared by NSP Geotechnics Pty Ltd
dated 30 July 2010 [PAC.003.004.0034];

(b) Geotechnical report prepared by NSP Geotechnics Pty Ltd
dated 16 December 2013 [CAL.501.001.3597].

(b) have assessed the hazard factor (2) for the Stage 7 Site as 0.08, not 0.08;
Particulars
Table 3.2 of AS 1170.4: 2007.
(c) have conducted a three-dimensional analysis taking into account:

(i) the three-dimensional (orthogonal and torsional) load requirements

when modelling the structural blocks; and

(ii) the three-dimensional effects of any earthquake action on the Stage 7

Buildings,
rather than undertaking a two-dimensional analysis;
Particulars

Sections 5.4.2 and 6 of AS 1170.4: 2007
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in the premises of paragraph 67, have calculated the minimum horizontal

force to be resisted by the Stage 7 Buildings:
(1) by undertaking a full static analysis; or
(ii) by adopting EDC lll and undertaking a full dynamic analysis,

not by using the ‘simplified design for structures not exceeding 15 metres’ set
out in clause 5.4.2.3 of AS 1170.4: 2007;

have calculated the vertical distribution of horizontal forces at each level of

each structure as required by clauses 6.3 and 8.6 of AS 1170.4: 2007;

have calculated storey drifts, member forces and moments due to P-delta
effects for each level of each structure as required by clause 8.7 of
AS 1170.4: 2007; and

not have undertaken the seismic design of the Stage 7 Buildings by
reference to a representative (or sample) structural block but rather would
have modelled each structural block on the basis that the structural design of

the Stage 7 Buildings was highly complex because:

(i} it involved the design of numerous independent structural blocks in

close proximity; and

(i) the structural blocks comprising the Stage 7 Buildings were irregular
and included rigid structural elements that were eccentrically located

in plan.

Calibre’s seismic design was non-compliant

The seismic design for the Stage 7 Buildings prepared by Calibre did not meet the

requirements of EDC 1l in the following respects:

(a)

contrary to clause 5.4.2 of AS 1170.4: 2007, the Stage 7 Buildings do not
have sufficient strength to resist the horizontal seismic forces at the ultimate
limit state generated by a 1/1,000-year seismic event calculated using the

static method:
(i) when those forces are applied in one direction;

(ii) further or alternatively, when those forces are applied in two
directions, with 100% of the forces applied in one direction and 30%

of the forces applied in the perpendicular direction; or
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iy further or alternatively, when those forces are applied eccentrically,
including:
{A) in respect of those blocks with rigid structural elements

irregularly located in plan, to account for eccentricity arising

from the irregular placement of rigid structural elements; and

(B) in respect of all blocks, to account for accidental eccentricity in

accordance with clause 8.6 of AS 1170.4: 2007,

contrary to clauses 5.4.2.1 and 5.4.4 of AS 1170.4: 2007, precast concrete

walls throughout the Stage 7 Buildings do not have sufficient deformation and

rotational capacity because those walls are connected to the foundations and

the larger concrete superstructure by structural dowels that do not have

adegquate tension capacity;

contrary to clause 5.4.5 of AS 1170.4: 2007, the oversized blocks exceed
15 metres in height and are not sufficiently separated from other structural
blocks to avoid damaging contact between adjoining blocks in the event of a

1,000-year seismic event;

contrary to clause 5.4.5 of AS 1170.4: 2007, there is insufficient separation
between all structural blocks so as to avoid damaging contact between
adjoining blocks in the event of a 1,000-year seismic event, this failure
impacting the structure of the current Stage 7 Buildings and any pctential

further development upon those buildings; and

contrary to clause 6.7.3 of AS 1170.4: 2007, the Stage 7 Buildings have -
delta effects that were not within the limits prescribed under AS 1170.4:
2007

Particulars

Particulars of the particular structural blocks which suffer from the
above non-compliances will be provided following the provision of

expert evidence.

108. in addition, the seismic design of the Stage 7 Buildings does not comply with the

requirements of AS 1170.4: 2007 in the following ways:

(a)

contrary to clause 5.2.1 of AS 1170.4: 2007, the Stage 7 Buildings do hot
have a clearly defined load path because the Stage 7 Buildings incorporate

precast concrete elements irregularly located in plan;
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the structural blocks comprising the Stage 7 Buildings are not sufficiently

separated to avoid damaging contact in a 1,000-year seismic event;
Particulars
Clause 5.4.5 of AS 1170.4; 2007.

the Stage 7 Buildings were designed with rigid structural elements that form

structural connections across movement joints. such that:

(i) movement joints do not impart complete separation between adjoining

structural blocks; and
(i) adjacent structural blocks are unable to move independently;
Particulars
Clauses 5.2.3 and 5.4.5 of AS 1170.4: 2007.

the Stage 7 Buildings were not designed to accommodate total horizontal

deflections as follows:

(i) typical movement joints between adjacent structural blocks cannot
accommodate total horizontal deflections of both adjacent blocks

without damaging contact between adjacent blocks;
Particulars

(a) Clauses 14.1.3.1 and 14.1.3.2 of AS 3600: 2009, alternatively,
clause 14.1.2 of AS 3600: 2001

{b) The separation between typical movement joints was detailed
as being 15mm, which is insufficient to accommodate the total
horizontal deftections of any adjoining structural blocks as

shown in drawings such as drawings:

{i) M120038-5230 [QPW.506.001.0052];
(ii) M120038-5239 [QPW.501.001.6713];
(i) M120038-5243 [QPW.501.001.6717];
(iv) M120038-5245 [QPW.503.003.5568],
{v) M120038-S330 [QPW.501.001.6756];

(vi)  M120038-S333 [QPW.501.001.6759);
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(vii M120038-S334 [QPW,501.001.6760];

(vii)  M120038-S337 [QPW.501.001.6763];
xi)  M120038-5338 [QPW.501.001.6764];
(x)  M120038-S339 [QPW.501.001.6765;
(xi)  M120038-S343 [QPW.501.001.6770]; and
(xi)  M120038-S413 [QPW.501.001.6825).

(c) Further particulars will be provided in relation to particular

movement joints following the provision of expert evidence.

{ii) typical corbel joints have corbel nibs on supporting band beams and,
in the case of band-on-band corbel joints, the supported band beams
are insufficiently wide to accommodate the total horizontal deflections
of both adjoining structural blocks without the supported corbel
adversely loading the supporting corbel or falling off the supporting

corbel.
Particulars

(a) Clauses 14.1.3.1 and 14.1.3.2 of AS 3600: 2009, alternatively,
clause 14.1.2 of AS 3600: 2001,

(b) The width of typical corbel nibs throughout the Stage 7
Buildings was detailed as being 200mm, which is insufficient
to accommodate the total horizontal deflections of adjoining
blocks without the supported corbel adversely loading the

supporting corbel or falling off the supporting corbel.

(c) Particulars will be provided in relation to particular cerbel nibs

following the provision of expert evidence.
Calibre’s reinforced concrete structures design

Pursuant to the Calibre Consultant Agreement, Calibre was required to design, and
certified that it had designed, the Stage 7 Buildings to the Australian Standard for
Concrete Structures, AS 3600.

Particulars
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The plaintiffs repeat and rely on the particulars to paragraph 102.

Of the ten Regulation 1507 Certificates issued by Cesarello and Spencer on behalf
of Calibre certifying the design of the Stage 7 Buildings pursuant to AS 3600

(a) six certified the design complied with AS 3600: 2009; and
(b} four certified the design complied with AS 3600: 2001,
Particulars
The plaintiffs repeat and rely on the particulars to paragraph 102.

In designing the Stage 7 Buildings pursuant to AS 3600: 2008, alternatively,
AS 3600: 2001, Calibre:

(a) assumed that the Stage 7 Buildings had an exposure classification of AZ2;
(b} typically provided for separation of 15mm between corbel joints;

(©) provided for typical corbel nibs that were 200mm wide;

(d) did not document a chamfer on all supporting corbel nibs,

(e) typically designed corbel nibs in band beams without looped reinforcement

that extended to the free end in the perpendicular direction;

) typically provided for slab-to-slab movement joints to be connected by 6mm

Danley Diamond dowels;
(9) specified bearing pad assemblies that:
0] were hot the same width as the corbel nib,
(iiy allowed for total horizontal movements of only 30mm; and

(i) were 800mm long and were to be placed with 600mm gaps between

bearing pads; and

{(h) specified (for typical movement joints) that joints be sealed with a Granor
Wizflex joint sealing system without specifying a specific product to be

installed.

Particulars

Calibre specified for a Granor Wizflex joint sealing system to be used,

including in the following drawings:
(a) M120038-S231 [QPW.501.001.86705];

(b)  M120038-5232 [QPW.501.001.6708];
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(c) M120038-5233 [QPW.501.001.6707];

{d) M120038-5234 [QPW.501.001.6708];
(e) M120038-$237 [QPW.501.001.6711];
H M120038-5239 [QPW.501.001.6712];
(g9) M120038-5240 [QPW.501.001.6714];
(h) M120038-5243 [QPW.501.001.6717];
(i) M120038-5244 [QPW.501.001.6718];
) M120038-5245 [QPW.503.003.5568],
(k) M120038-5246 [QPW.506.001.0064];
0] M120038-5330 [QPW.501.001.6756];
(m)  M120038-5333 [QPW.501.001.6759];
(n) M120038-S334 [QPW.501.001.6760];
{0) M120038-5335 [QPW.501.001.6761];
P M120038-S336 [QPW.501.001.6762];
(q) M120038-5337 [QPW.501.001.6763];
{r M120038-5338 [QPW.501.001.6764],
{s) M120038-5339 [QPW.501.001.6765];
t M120038-5340 [QPW.506.001.0103];
(u) M120038-$341 [QPW.501.001.6768],
(v) M120038-S343 [QPW.501.001.6770]; and
(w) M120038-S413 [QPW.501.001.6825].
In designing the corbel joints, Calibre:

(a) did not check the strength of the joints using a strut-and-tie analysis in
accordance with AS 3600, or any other form of analysis specified by AS
3600; and

(b) did not consider, adequately, or at all;

0 the interaction of the structure with the foundation and other adjacent

structures; and
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(i) the real, three-dimensional nature of the structure.

G.5 An experienced structural engineer

113.  An experienced structural engineer exercising reasonable care and skill would:

(@)

(b)

(©)

()

have concluded that the Stage 7 Buildings had an exposure classification of
B1;

have conducted a structural analysis which considered and properly

accounted for the real, three-dimensional nature of the structure;

have calculated member forces consequent of three-dimensional behaviour

in movement joints separating adjacent structural blocks;

have ensured that corbels were designed in accordance with the

requirements of AS 3600;

have designed movement joints capable of controlling movement and
providing sufficient articulation to meet their intended function without
impairing the load carrying capacity or serviceability of the structure or the

individual member;

have considered pounding for all structural blocks regardless of height
because of the complexities of the structure, including the close proximity of

adjoining structural blocks;
not have specified 6mm Danley Diamond dowels for use in suspended slabs:
have specified:
(i bearing pads that were:
(A) the same width as the corbel nib:

(B) designed with a movement allowance that exceeded the total

horizontal movements of the relevant structural block: and

{iiy that bearing pads were to be installed continuously along the length of
corbel joints, as opposed to being installed with 2 600mm gap

between pads; and

have specified joint fillers capable of preventing the entry of dirt or
incompressible material into the joint so as to maintain the joint movement

and operation of the joint.
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Calibre’s reinforced concrete structural design was non-compliant

The reinforced concrete structural design for the Stage 7 Buildings prepared by

Calibre does not meet the requirements of AS 3600 in the following respects:

(a) the structural blocks do not have the strength and serviceability specified in
clause 2.1 of AS 3600: 2009, alternatively, clauses 2.3 and 2.4 of AS 3600:
2001,

Particulars
Further particulars will be provided following expert evidence.

(b) the structural blocks do not have the durability specified in clause 2.1.4 of
AS 3600: 2009, alternatively, clause 2.6 of AS 3600: 2001,

Particulars

(a) Design documentation generally showed concrete cover over
reinforcement of less than 30mm, where the reguired cover is

30mm.
(b) Further particulars will be provided following expert evidence.

(c) concrete cast in formwork did not comply with the cover requirements for
corrosion protection in breach of clause 4.10.3.2 of AS 3600: 2009,
alternatively clause 4.10.3.2 of AS 3600: 2001,

Particulats

(a) Design documentation generally showed concrete cover over
reinforcement of less than 30mm, where the required cover is

30mm.
(b) Further particulars will be provided following expert evidence.
(d) the structural design of the corbel joints did not:

0] have sufficient strength to meet the requirements of section 12 of
AS 3600: 2009, alternatively clause 12.1.1.2 of AS 3600: 2001

(i comply with the requirements of clauses 12.3(a) and (d) of AS 3600
2009, alternatively, clauses 12.1.2.4, 12.1.2.6 and 12.1.2.7 of
AS 3600: 2001,

(iii) comply with the requirements of clauses 12.4(c) and (d) of AS 3600
2009, alternatively, clause 12.1.2.8 of AS 3600: 2001,
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(iv) comply with the requirements of clause 7.1(g) of AS 3600: 2009,
alternatively, clauses 12.1.2.3, 12.1.2.4 and 12.1.2.5 of AS 3600:
2001, and

(v) comply with the requirements of clauses 14.1.3.1 and 14.1.3.2 of
AS 3800: 2009, alternatively, clause 14.1.2 of AS 3600: 2001,

(a)

(d)

Particulars

The corbel joints are designed so that the loaded portion of
the corbel nib is over the bent portion of the U-shaped
reinforcement, not the straight portion. particularly once
expected creep-shrinkage and temperature effects are

considered.

Corbel joints are designed with angles between struts and ties
that are less than the minimum angles permitted under
AS 3600.

Once the loaded area of the corbel nib extends beyond the
straight portian of the reinforcement, the corbel nib is
adversely loaded resulting in spalling and damage to the

concrete.

Further particulars will be provided following expert evidence.

(e) the bearing pads specified as part of the structural design did not comply with
requirements of clauses 14.1.3.1 and 14.1.3.2 of AS 3600: 2009,
alternatively, clause 14.1.2 of AS 3600: 2001,

(a)

(b)

(©)

(d)

Particulars

The bearing pads have insufficient movement allowance to
accommodate the expected movement of the Stage 7

Buildings.

The load bearing elements are insufficient to transmit the load

from the supporied corbel down to the nib.

The seating width of bearing pads was not the same width of
the corbel. The size and placement of bearing pads did not

centre load above reinforcement within the corbel.

Further particulars will be provided following expert evidence.
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)] the structural design of movement joints did not meet the requirements of
clause 14.1.4 of AS 3600: 2009, alternatively, clause 14.1.2 of AS 3600:
2001
Particulars

The design of movement joints failed to specify a sealant that was
able to provide waterproofing and prevent the ingress of deleterious
material into movement joints. Inadequate consideration was given
to drainage to minimise the risk of water ingress or ingress of

deleterious material.

(@) the placement of construction joints did not meet the requirements of clause
14.1.2.2 of AS 3600; 2009, alternatively, clause 14.1.1 of AS 3600: 2001;

Particulars

(a) Construction joints in relation to the car park ramp were not

placed in locations so as te minimise shear force.
(b) Further particulars will be provided following expert evidence.

(h) confinement ties in certain columns did not meet the requirements of
Table 10.7.4.3 of AS 3600: 2009, alternatively, the applicable concrete
strength in those columns did not meet the strength requirements of AS
3600: 2001.

Particulars
(a) The columns are located in the Purple Office Tower Zane.
(b) Further particulars will be provided following expert evidence.
G.7 Design life

115. By reason the of the matters in paragraphs 105 to 108 and 111 to 114 above, the
Stage 7 Buildings do not have the required design life.

Particulars

Particulars will be provided following expert evidence.
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H Calibre Liability
H.1  Calibre contractual liability

116. By reason of the matters in paragraphs 102 to 105, 110 to 111, and 114 above and
the defects in the structural design set out in paragraphs 487102 to 108 (the
seismic design defects) and paragraphs 10944+ to 115 (the reinforced concrete
design defects) above, the Stage 7 Buildings, which have been constructed in

accordance with that design:
(@) do not meet the applicable Legislative Requirements;
(b) were not designed and built to the requisite standard of care and skill; and

(c) were not designed and built to so as to be suitable, appropriate, and

adequate for the purposes of the Project as described in the Calibre Brief.

117. In breach of the Calibre Consultant Agreement by reason of the matters set out in

paragraph 116, Calibre did not:

(a) complete the structural design and perform the Services in accordance with

the terms of the Calibre Consultant Agreement;
Particulars
Calibre Consultant Agreement, clause 2(a).

{b) perform the Services by completing the structural design to the requisite

standard of care and skill;
Particulars

Calibre Consultant Agreement, clause 3(a). See further, paragraphs 14, 15, 18(b)(@) and 19
herein
(c) comply with all Legislative Requirements in carrying out its work under the

Calibre Consultant Agreement so that the structural design satisfied the
requirements of the BCA, AS 1170.4: 2007 or AS 3600;

Particulars
Calibre Consultant Agreement, clause 3(I).

(d) in preparing a structural design that did not comply with the BCA and
Australian Standards, do all that was necessary and incidental for the proper

performance of its obligations under the Calibre Consultant Agreement;
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Particulars
Calibre Consultant Agreement, clause 3{m).

perform its work so that the structural design was suitable, appropriate and
adequate for the purposes of the Project having regard to the assumptions it
could reasonably have been expected to make had it used sound

professional principles;
Particulars
Calibre Consultant Agreement, clause 3(r).

prepare the structural design of the Stage 7 Buildings in a manner consistent
with the requirements of the Brief so as to satisfy all applicable Legislative

Reguirements of the BCA and Australian Standards;
Particulars
(a) Calibre Consultant Agreement, clause 3(s).
{b} Calibre Brief, paragraph 2.1.

carry out and complete the Services under the Calibre Consultant Agreement

in accordance with the Brief,
Particulars
Calibre Consultant Agreement, clause 4(a).

obtain the consent of Wadren to the structural design of the Stage 7
Buildings being prepared in such a manner that the design implemented for
the buildings departed from the requirements of the Brief, being to comply

with applicable legislation and Australian Standards; and
Particulars
Calibre Consultant Agreement, clauses 4(b} and (c).

prepare the structural design of the Stage 7 Buildings in a2 manner that

ensured compliance with statutory and authority requirements.
Particulars

Calibre Brief, paragraph 10.0.
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Calibre reporting obligations

Further, terms of the Calibre Consultant Agreement and the Calibre Novation Deed

required Calibre to ensure that the structural design for the Stage 7 Buildings and

the Stage 7 Works complied with the provisions of those documents, the Calibre

'Brief. applicable Legislative Requirements and Australian Standards by undertaking

regular inspection of the design and providing reports to Wadren during construction.

Particulars

Calibre Consultant Agreement,_clauses 3(a), 3(1). 3(m), 3(0). 3(s). 4(a),

Calibre Novation Deed. see paragraph 119 below and the particulars thereto.

Calibre was required:

(a) to inspect the Works during construction for compliance with the structural

design it had prepared, and provide Wadren with monthly certificates or

reports of such inspections, such obligation to continue after novation of its

services, and such reports or certificates to:

0] detail the quality of the Stage 7 Works and whether those works met

the requirements of the structural design and if not report any non-

compliance; and

(i) detail any defects or omissions in the Stage 7 Works.

(a)

(b)

(c)

(d)

Particulars

Calibre Consultant Agreement [PAC.002.001.1203],

clauses 3(a) and 3(u);

Calibre Consultant Agreement [PAC.002.001.1203],
clause 4{d) (as amended by Calibre Novation Deed,
clause 2.2(b)):

Calibre Consultant Agreement [PAC.002.001.1203],

Attachment 1, section 2.1;

Calibre Novation Deed [PAC.002.002.3544],
Schedule A, Calibre Brief, section 2.8; and

Calibre Novation Deed [PAC.002.002.3544],

clause 9(c¢).

64



(c)

(d)

(e)

CEM-1

65

to immediately report to Wadren any non-conformity of any design
documents to the Works description upon becoming aware of the non-

conformity;
Particulars
Calibre Novation Deed [PAC.002.002.3544], clause 5(d)

to do all things necessary and incidental for the proper performance of its

obligations under the Calibre Consultant Agreement;
Particulars

Calibre Consultant Agreement [PAC.002.001.1203],

clauses 2(a) and 3(m).

at all times to ensure compliance with statutory and authority requirements
and take the utmost duty of care with respect to performing its consultancy

services; and
Particulars

(a) Calibre Consultant Agreement [PAC.002.001.1203],
Attachment 1, sections 2.1 and 10.0; and

(b) Calibre Novation Deed [PAC.002.002.3544],
Schedule A, Calibre Brief, sections 2.1, 2.8, and 9.

as soon as practicable after becoming aware of any matter that may or had
adversely affected the Project, the costs of the Project or the scope, or
carrying out of Calibre’s structural design services, give written notice to
Wadren detailing that matter or circumstance and its anticipated effect on the

Project or the Services,
Particulars

Calibre Consultant Agreement [PAC.002.001.1203],

clause 3(k).

(the Calibre Reporting Obligations).
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Pursuant to the Calibre Reporting Obligations, Calibre provided monthly statements
to Wadren between May 2014 and 24 March 2017.

Particulars

Particulars of the monthly statements provided by Calibre to Wadren

on each of the dates identified are set out in Schedule 3 (the Calibre

Monthly Statements).

In breach of the Calibre Reperting Obligations, and despite the Stage 7 Buildings
being constructed in accordance with the Calibre structural design, which contained

the seismic design defects and reinforced concrete design defects:
(@) Calibre did not:

(i immediately or at any time report to Wadren any non-conformity of the
structural design documents to the Works description relating to
matters of the seismic design requirements or corbel design

requirements; and

(i) by reason of subparagraph (i), do all things necessary and incidental
for the proper performance of its obligations under the Calibre

Consultant Agreement; and

(b) Calibre did not give written notice to Wadren detailing the seismic design
defects and the reinforced concrete design defects, notwithstanding that

those defects:
(i) were matters that adversely affected the Project; and

{ii) would have been apparent to an experienced structural engineer in
Calibre's position exercising reasonable care and skill and with
knowledge of the BCA and Legislative Requirements applicable to the
Stage 7 Works; and

(c) the Calibre Monthly Statements provided to Wadren:
{H did not provide adequate detail of the quality of the Stage 7 Works:

(it did not inform Wadren that the construction works as inspected did
not meet the requirements of or conform with the Calibre Consultant

Agreement or the Brief; and

(i) did not provide detail to Wadren of defects or omissions in the

Stage 7 Works,
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in each case because the Calibre Monthly Statements did not identify the

seismic design defects and reinforced concrete design defects.

Despite the existence of the matters set out in paragraph 121 above, and in breach

of clauses 5(c) and 5(d) of the Calibre Novation Deed, each of the Calibre Monthly

Statements provided to Wadren incorrecily indicated:

(@

that the Works inspected substantially complied with the requirements of the

Calibre structural design; and
that the structural design had relevantly been prepared in accordance with:

{i in respect of the structural design for Works periodically inspected by
Calibre between the date of the Calibre Consultant Agreement and

21 September 2016. the Calibre Consultant Agreement; and

(i) in respect of the structural design for Works periodically inspected by
Calibre between the date of the Calibre Consultant Agreement and
24 March 2017, the Calibre Brief.

As a result of Calibre’s breaches of the Calibre Consultant Agreement, the Calibre

Novation Deed and the Calibre Brief as set out in paragraphs 116 to 122, Wadren

has suffered loss and damage.

Probuild and the structural design

Probuild’s design obligations

In accordance with the D&C Contract, Probuild:

(a)

(b)

agreed to design and perform the Works to accord with and satisfy the

Principal's Project Requirements;
Particulars
FIOA, clauses 3.1(b) and 6.2.

warranted that it would at all times be suitably qualified and experienced
under applicable Legislative Requirements to perform and would exercise
due skill, care and diligence in the execution and completion of the structural

design for the Stage 7 Buildings;
Particulars

General Conditions, clause 4.1(a).
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agreed and warranted that it had carefully checked the Preliminary Design

and that it was suitable. appropriate and adequate for the Stated Purpose;
Particulars
General Conditions, clause 4.1(c).

agreed to execute and complete the Probuild Design Obligations and
produce the Design Documents to accord with the Principal’s Project
Requirements and, upon novation, retain Calibre to perform its work under

the Calibre Consultant Agreement;
Particulars
General Conditions, clause 4.1(d).

agreed to execute and complete the work under the D&C Contract in
accordance with the Design Documents so that, when completed, the Stage

7 Buildings would:
{i) be fit for their Stated Purpose; and

(i) comply with all the requirements of the D&C Contract and all

Legislative Requirements;
Particulars
General Conditions, clause 4.1(g).

agreed to assume all risk in relation to the design of the Works and for any
deficiencies in the existing design including any errors, omissions or
discrepancies in the Preliminary Design, and in respect of any other Design

Documents;
Particulars
General Conditions, clause 4.1(f).

acknowledged that Wadren relied upon its advice, skill and judgment to
review and develop the Preliminary Design, and to undertake and arrange
the finalisation of the design of the Works in accordance with its Design

Obiligations;
Particulars

General Conditions, clause 7 1(a).
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agreed to procure Calibre’s finalisation of the Design Documents in
accordance with the Contract requirements, including Probuild’s Design

Obligations, and all other Principal's Project Requirements;
Particulars
General Conditions, clause 7.1(c).

agreed to accept the novation of Calibre’s Consultant Agreement and that it
would arrange for the preparation and completion by Calibre of the required
Design Documents in accordance with the Contract and ensure that they are

fit for the purposes stated in the Principal's Project Requirements;
Particulars
General Conditions, clauses 7.1(d) and 7.3(a).

agreed to review and correct all errors, omissions and deficiencies in the
Preliminary Design to ensure compliance with the Principal’'s Project

Requirements;
Particulars
General Conditions, clause 7.1(f).

acknowledged and agreed that the Design Documents were required to be
prepared using Good Design and Construction Practices, in accordance with
accepted practices and standards in the Australian engineering and

construction industry;
Particulars
General Conditions, clause 7.1(g}.

agreed that in completing the design documentation for the Stage 7 Buildings
it would comply and ensure that Calibre complied with the Contract
requirements, accepted industry standards and accepted practices in the
Australian engineering and construction industry and using Good Design and

Construction Practice;
Particulars

General Conditions, clause 7.3(b).
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agreed that in respect of the Design Documents for the Works it would
assume risk and responsibility for the design documents and the final design

for the Stage 7 Buildings;
Particulars
General Conditions, clause 7.6.

agreed to satisfy all Legislative Requirements (meaning the BCA and
applicable Australian Standards) required for performance of its wark under
the D&C Contract; and

Particulars
General Conditions, clause 14.1.

agreed to notify the Superintendent, and thereby Wadren, if a Legislative

Requirement was at variance with a provision of the D&C Contract.
Particulars

General Conditions, clause 14.1

The D&C Contract required Probuild to undertake its design obligations:

(@)

(c)

in accordance with and in order to satisfy the Principal's Project

Regquirements, prudent engineering and accepted industry practice;
Particulars
FIOA, clause 6.2.

so as to make appropriate allowance in the Design Documents for the
requirements of Safety Legislation and for the elimination where possible, or

the minimisation, of risks to health and safety in the desigh and construction;
Particulars
General Conditions, clause 7.1(g).

in accordance with all applicable Legislative Requirements and Australian

Standards;
Particulars

General Conditions, clause 7.1(g)
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(d) in order to comply with or exceed all building codes, regulations and laws and

as a minimum, comply with Australian Standards relevant to the construction

industry; and
Particulars

D&C Contract, Annexure Part L, Principal’'s Project Reguirements,

paragraph 2.3.

(e) in accordance with industry best practices and to comply with or exceed the

current BCA and all relevant Australian Standards.
Particulars

(a) D&C Contract, Annexure Part L, Principal’s Project
Requirements paragraph 8.

(b) The D&C Contract was signed in March 2014. As at March
2014 the current BCA was BCA 2013 and the relevant
Australian Standard for seismic design was AS 1170.4: 2007,
and the relevant Australian Standard for concrete structures

was AS 3600: 2009.

126. By reason of the matters set out in paragraphs 37 to 40 and 124 to 125 above, the

contractual design standard applicable to the D&C Contract was:

(a) the BCA and relevant Australian Standards current as at the date of the D&C

Contract;
Particulars

The D&C Contract is dated 21 March 2014. The applicable BCA as at
21 March 2014 was BCA 2013 and the applicable Australian
Standards were, relevantly, AS 1170.4: 2007 and AS 3600: 2009.

(b) alternatively, BCA 2009 and the applicable Australian Standards in

accordance with the Dispensation.
127. By reason of the matters set out in paragraphs 124 to 126 above, Probuild:

(a) was ultimately responsible for the preparation of the structural design of the

Stage 7 Buildings; and

(b) was required to design and construct the Stage 7 Buildings:
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(i) to comply with BCA 2013, AS 1170.4: 2007 and AS 3600: 2009 or,
alternatively, AS 3600: 2001,

(ii) to the requisite standard of skill, care, and diligence;
(iii) in accordance with industry best practices;
(iv) to comply with accepted industry standards;

(v) in accordance with accepted practices in the Australian engineering

and construction industry;
(vi) in a sound and workmanlike manner;

(vii)  with due care and skill in applying proper, professicnal design,

engineering, construction and maintenance procedures;

(vili)y  making appropriate allowance in the Design Documents for the
requirements of Safety Legislation and for the elimination wherever
possible, alternatively, the minimisation, of risks to health and safety

in the design, construction and use of the Stage 7 Buildings; and
(ix) s0 that those buildings were fit for:
(A) the Stated Purpose; and
(B) the purposes stated in the Principal's Project Reguirements,
(the Probuild Design Obligations).
Structural Blocks separated by movement joints

The Plaintiffs repeat paragraphs 46 to 54 and the particulars subjoined thereto in

section F above.
The Stage 7 Buildings were required to be designed and constructed:

(a) to withstand the combination of actions, including live loads, dead loads and

earthquake loading, to which they may be reasonably subjected; and
Particulars
Clause BF 1.1 of the BCA.
(b) either:

(i) to perform adequately under all reasonably expected design actions,

withstand extreme or frequently repeated design actions, and be

~!
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designed to sustain local damage. with the structural system as a
whole remaining stable and not being damaged to an extent
disproportionate to the original local damage by resisting those loads

and actions; or
Particulars
Clause BP1.1(a) of BCA 2013.

(i) alternatively, to remain stable and not collapse and to minimise local
damage and loss of amenity (through excessive deformation,

vibration or degradation) by resisting those loads and actions.
Particulars
Clause BP 1.1 of BCA 2009.
to withstand structural loads calculated by reference to.

n AS 1170.1 (Permanent, imposed and other actions) for live loads and

dead loads; and
(ii) AS 1170.4 (Earthquake actions in Australia) for earthquake loads.
Particulars
{(a) Clause B1.2 of the BCA.
(b} Specification A1.3 of the BCA.
with the structural resistance required by AS 3600 (Concrete Structures).
Particulars

Clause B1.4 of the BCA.

Seismic requirements

In order for the Stage 7 Buildings to be deemed to comply with the requirements set

out in subparagraph 129(b) above, they were to be designed and constructed to

resist earthquake loads in accordance with AS 1170.4.2007.

Particulars

Clauses B1.0(a) and B1.2 of the BCA.
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In addition, the Stage 7 Buildings were to be designed and constructed to account
for earthquake actions and to comply with the requirements of AS 1170.4: 2007 and
AS 3600 (including the provisions of Appendix C}.

Particulars

Clause 2.1.2 of AS 3600: 2009, alternatively clause 2.8 of AS 3600:
2001 (referring to clause A.2.1 of Appendix A).

The design procedure to be adopted for the Stage 7 Buildings required consideration

of:
(a) the importance level of the structure;
{b) the probability factor (Kp) and the hazard factor {Z);
(c) the site sub-soil classification;
{d) the appropriate earthquake design category.
Particulars
Clause 2.2 of AS 1170.4: 2007.

By reason of the Stage 7 Buildings being of Importance Level 3, Probuild was
required to ensure that the Stage 7 Buildings were designed to resist the horizontal

seismic forces at the ultimate limit state generated by a 1/1,000-year seismic event.
Particulars
Table B1.2a and Table B1.2b of BCA.

By reason of the annual probability of exceedance being 1/1,000, the probability
factor (K.) for the Stage 7 Site was 1.3.

Particulars
Clause 3.1 and Table 3.1 of AS 1170.4: 2007.

By reason of the Stage 7 Site being located in Wyndham, the hazard factor (Z) for

the site was 0.09.
Particulars

Clause 3.2, Table 3.2 and Figure 3.2(A} of AS 1170.4: 2007
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By reason of the Stage 7 Site containing a surface layer of soil exceeding 3 metres
in depth and not exceeding 20 metres in depth, a reasonable structural engineer

would have adopted a site sub-sail classification of Ce.
Particulars
Clause 4.2.3 and Table 4.1 of AS 1170.4: 2007

The design of the Stage 7 Buildings was required to meet the following basic design

principles:

(a) all structures shall be configured with a seismic-force-resisting system that
has a clearly defined load path, or paths, that will transfer the earthquake
actions (both horizontal and vertical) generated in an earthquake, together

with gravity loads, to the supporting foundation soil;

(b) all parts of the structure shall be tied together both in the horizontal and the
vertical planes so that forces generated by an earthquake from all parts of
the structure, including structural and other parts and components, are

carried to the foundation; and

(c) stiff companents (such as concrete and precast concrete panels or stair
walls, stairs and ramps) shall be considered to be part of the seismic-force-
resisting system and designed accordingly or separated from all structural

elements.
Particulars
Clauses 2.2(fy and 5.2 of AS 1170.4: 2007.

In addition, the design of the Stage 7 Buildings was required to be in accordance

with an earthquake design category set out in section 5 of AS 1170.4: 2007.
Particulars
Clause 2.2{f) and Table 2.1 of AS 1170.4: 2007.

The plaintiffs refer to and repeat paragraphs 64 to 69 above and the particulars

subjoined thereto in respect of the earthquake design for the Stage 7 Buildings.

By reason of the matters in paragraphs 130 to 139, and pursuant to the Probuild

Design Obligations, Probuild was obliged to ensure that the design of each structural

block forming the Stage 7 Buildings included a seismic-force-resisting system

designed in accordance with:
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the basic design principles set out in paragraph 137 above; and

the requirements of clauses 5.2 and 5.4.2 to 5.4.6 of AS 1170.4: 2007

Particulars

Clause 5.4.1 of AS 1170.4; 2007.

The seismic designh

By reason of the Probuild Design Obligations, Probuild was required to ensure that

the Stage 7 Buildings were designed to resist earthquake actions in accordance with
the Australian Standard for earthquake actions, AS 1170.4: 2007

In its design of the Stage 7 Works, Calibre:

(@)

(b)

certified that it had designed the Stage 7 Buildings to resist earthquake
actions in accordance with AS 1170.4: 2007;

Particulars

The plaintiffs repeat and rely on the particulars to paragraph 102.

purported to adopt the EDC Il design methodology and, in implementing that

methodelogy:

(i)

(iii)

made the following assessments as regards the Stage 7 Site on

which the Stage 7 Buildings were to be constructed :

(A) that the site sub-soil class of the Stage 7 Site was Class Be -
Rock; and

(B) that the hazard factor (Z) for the Stage 7 Site was 0.08;

calculated the minimum horizontal force to be resisted by the Stage 7

Buildings by:
(A) reference to representative (or sample) structural blocks; and,
(B) using the simplified design; and,
undertook a two-dimensional analysis.
Particulars

Earthquake loading calculation sheet annexed to a spreadsheet
dated 11 April 2014 [CAL.500.001.0028].
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By reason of the Probuild Design Obligations, Probuild was responsible for the

Calibre seismic design of the Stage 7 Buildings.

An experienced structural engineer

Pursuant to the Probuild Design Obligations, Probuild assumed the responsibilities
of an experienced structural engineer, as described in paragraph 127A-422(b)

above, in completing the design for the Stage 7 Buildings.

Had Probuild exercised the reasonable care and skill of an experienced structural

engineer in completing the design for the Stage 7 Buildings, Probuild would:

(a) have concluded that the site sub-soil class of the Stage 7 Site most closely

resembled Class C. — Shallow socil, not Class Be — Rock,;
Particulars

(a) Geotechnical report prepared by NSP Geotechnics Pty Ltd
dated 30 July 2010 [PAC.003.004.0034]; and

(b) Geotechnical report prepared by NSP Geotechnics Pty Ltd
dated 16 December 2013 [CAL.501.001.3597].

(b) have assessed the hazard factor (Z) for the Stage 7 Site as 0.09, not 0.08;
Particulars
Table 3.2 of AS 1170.4: 2007
(c) have conducted a three-dimensional analysis taking into account:

0! the three-dimensional (orthogonal and torsional) load requirements

when modelling the structural blocks; and.

(if) the three-dimensional effects of any earthquake action on the Stage 7

Buildings,
rather than undertaking a two-dimensional analysis;
Particulars
Clause 5.4.2 and section 6 of AS 1170.4: 2007.

(d) have calculated the minimum horizontal force to be resisted by the Stage 7

Buildings:

(i) by undertaking a full static analysis; or
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(i) by adopting EDC lll and undertaking a full dynamic analysis,
not by using the simplified design;

have calculated the vertical distribution of horizontal forces at each level of

each structure;

have calculated storey drifts, member forces and moments due to P-delta

effects for each level of each structure; and

not have undertaken the seismic design of the Stage 7 Buildings by
reference to a representative (or sample) structural block but rather would
have modelled each structural block on the basis that the structural design of

the Stage 7 Buildings was highly complex because:

0] it involved the design of numerous independent structural blocks in

close proximity; and

(ii) the structural blocks comprising the Stage 7 Buildings were irregular
and included rigid structural elements that were eccentrically located

in plan.

The seismic design was non-compliant

The seismic design for the Stage 7 Buildings prepared by Calibre, adopted and

relied an by Probuild and for which Probuild was ultimately responsible did not meet

the requirements of EDC |l as:

(a)

contrary to clause 5.4.2 of AS 1170.4: 2007, the Stage 7 Buildings do not
have sufficient strength to resist the horizontal seismic forces at the ultimate
limit state generated by a 1,000-year seismic event calculated using the

static method:
(i) when those forces are applied in one direction;

(i further or alternatively, when those forces are applied in two
directions, with 100% of the forces applied in one direction and 30%

of the forces applied in the perpendicular direction; or
(iii) further or alternatively, when those forces are applied eccentrically,
including:

(A) in respect of those blocks with rigid structural elements
irregularly located in plan, to account for eccentricity arising

from the irregular placement of rigid structural elements; and
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(B) in respect of all blocks, to account for accidental eccentricity in
accordance with clause 6.6 of AS 1170.4: 2007,

contrary to clause 5.4.4 of AS 1170.4: 2007, the western and northern edges
of the Stage 7 Buildings have precast concrete walls that do not have
sufficient deformation and rotational capacity because those walls are
connected to the foundations and the larger concrete superstructure by

structural dowels that do not have adequate tension capacity,

contrary to clause 5.4.5 of AS 1170.4: 2007, the oversized blocks exceed
15 metres in height and are not sufficiently separated from other structural
blocks to avoid damaging contact between adjoining blocks in the event of a

1,000-year seismic event;

contrary to clause 5.4.5 of AS 1170.4: 2007, there is insufficient separation
between all structural blocks so as to avoid damaging contact between
adjoining blocks in the event of a 1,000-year seismic event, this failure
impacting the structure of the current Stage 7 Buildings and any potential

further development upon those buildings; and

contrary to clause 6.7.3 of AS 1170.4: 2007, the Stage 7 Buildings have P-
delta effects that were not within the limits prescribed under AS 1170.4:
2007,

In addition. the design of the Stage 7 Buildings does not comply with the

requirements of AS 1170.4: 2007 in the following ways:

(a)

contrary to clause 5.2.1 of AS 1170.4: 2007, the Stage 7 Buildings do not
have a clearly defined load path because the Stage 7 Buildings incorporate

precast concrete elements irregularly located in plan;

the structural blocks comprising the Stage 7 Buildings are not sufficiently

separated to avoid damaging contact in a 1,000-year seismic event;
Particulars
Clause 5.4.5 of AS 1170.4: 2007.

the Stage 7 Buildings were designed with rigid structural elements that form

structural connections across movement joints, such that.

(i) movement joints do not impart complete separation between adjoining

structural blocks; and
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adjacent structural blocks are unable to move independently;
Particulars

Clauses 5.2.3 and 5.4.5 of AS 1170.4: 2007

the Stage 7 Buildings were not designed to accommodate total horizontal

deflections as follows:

(i)

typical movement joints between adjacent structural blocks cannot
accommodate total horizontal deflections of both adjacent blocks

without damage contact between adjacent blocks;
Particulars

The separation between typical movement joints was detailed as
being 15mm, which is insufficient to accommodate the total horizontal
deflections of any adjoining structural blocks as shown in drawings

such as drawings:

{a) M120038-5230 [QPW.506.001.0052];
(b) M120038-5238 [QPW.501.001.6713],
{c) M120038-S243 [QPW.501.001.6717];
{d) M120038-5245 [QPW.503.003.55868];
(&) M120038-S330 [QPW.501.001.6756];
{f) M120038-S333 [QPW.501.001.6759];
(9) M120038-8334 [QPW.501.001.6760];
{h) M120038-5337 [QPW.501.001.6763];
(i) M120038-S338 [QPW.501.001.6764];
) M120038-S339 [QPW.501.001.6769];
(k) M120038-5343 [QPW.501.001.6770}; and
0] M120038-S413 [QPW.501.001.6825].

typical corbel joints have corbel nibs on supporting band beams and,
in the case of band-on-band corbel joints, the supported band beams
are insufficiently wide to accommodate the total horizontal deflections

of both adjoining structural blocks without the supported corbel
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adversely loading the supporting corbel or falling off the supporting

corbel.
Particulars

The width of typical corbel nibs throughout the Stage 7 Buildings was
detailed as being 200mm, which is insufficient to accommodate the
total horizontal deflections of adjoining blocks without the supported
corbel adversely loading the supporting corbel or falling off the

supporting corbel.
Reinforced concrete structures design

The Plaintiffs refer to and repeat paragraphs 56 and 70 to 100 and the particulars

subjoined thereto in section F above.

By reason of the Probuild Design Obligations, Probuild was required to ensure that
the Stage 7 Buildings were designed to the Australian Standard for Concrete
Structures, AS 3600: 2009, alternatively AS 3600: 2001.

Cesarello and Spencer of Calibre certified that the Stage 7 Buildings had been
designed in accordance with AS 3600.

Particulars

(a) The plaintiffs repeat and rely on the particulars to paragraph
102.

(b) The plaintiffs say further that Probuild relied on those
certificates in securing the issue of building permits by Slatter

of Gardner.

In accepting and using Calibre’s design, including the certification by Cesarello and
Spencer that the Stage 7 Buildings had been designed in accordance with AS 3600,
Probuild:

(a) assumed that the Stage 7 Buildings had an exposure classification of A2;
{b) typically provided for separation of 15mm between corbel joints;

{c) provided for typical corbel nibs that were 200mm wide;

{d) did not document a chamfer on all supporting corbel nibs;

(e) typically designed corbel nibs in band beams without looped reinforcement in

the perpendicular direction extended to the free end,;
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typically provided for slab-to-slab movement joints to be connected by 6mm

Danley Diamend dowels;

specified bearing pad assemblies that:

(i) were not the same width as the corbel nib;

(i) allowed for total horizontal movements of only 30mm; and

(iii) were 600mm long and were to be placed with 600mm gaps between

bearing pads;

specified (for typical movement joints) that joints be sealed with a Granor
Wizflex joint sealing system without specifying a specific product to be

installed.
Particulars

Calibre specified for a Granor Wizflex joint sealing system to be used,

including in the following drawings:

(@) M120038-5231 [QPW.501.001.6705];
(b) M120038-S232 [QPW.501.001.6706];
(c) M120038-S233 [QPW.501.001.6707];
(d) M120038-S234 [QPW.501.001.6708];
(e) M120038-5237 [QPW,501.001.6711];
f M120038-S239 [QPW.501.001.6713];
{9) M120038-S240 [QPW.501.001.6714];
{h) M120038-5243 [QPW.501.001.6717],
) M120038-S244 [QPW.501.001.6718];
{) M120038-5245 [QPW.503.003.5568];
(k) M120038-5246 [QPW.506.001.0064];
) M120038-S330 [QPW.501.001.6758);
{m) M120038-S333 [QPW.501.001.6759];
(n) M120038-8334 [QPW.501.001.6760],
(0) M120038-S335 [QPW.501.001.6761];

(/)  M120038-S336 [QPW.501.001.6762);
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M120038-5337 [QPW.501.001.6763];

M120038-5338 [QPW.501.001.6764];
M120038-$339 [QPW.501.001.6765];
M120038-5340 [QPW.506.001.0103];
M120038-S341 [QPW.501.001.6768];
M120038-S343 [QPW.501.001.6770]); and

M120038-S413 [QPW.601.001.6825].

In accepting and using Calibre’s design of the corbel joints, Probuild:

(a) did not check the strength of the joints using a strut-and-tie analysis in

accordance with AS 3800, or any other form of analysis specified by

AS 3600,

(b) did not consider, adequately, or at all:

() the interaction of the structure with the foundation and other adjacent

structures; and

(i) the real, three-dimensional nature of the structure.

An experienced structural engineer

The Probuild Design Obligations required Probuild, in executing and completing the

structural design of the Stage 7 Buildings, to comply with and ensure that Calibre

complied with or exceeded the requirements of the D&C Contract.

An experienced structural engineer exercising reasonable care and skill would:

(a) have concluded that the Stage 7 Buildings had an exposure classification of

B1;

{b) have conducted a structural analysis which considered and properly

accounted for the real, three-dimensional nature of the structure,

(c) have calculated member forces consequent of three-dimensional behaviour

in movement joints separating adjacent structural blocks;

(d) have ensured that corbels were designed in accordance with the

requirements of AS 3600:
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have designed movement joints capable of controlling movement and
providing sufficient articulation to meet their intended function without
impairing the load carrying capacity or serviceability of the structure or the

individual member;

have considered pounding for all structural blocks regardless of height
because of the complexities of the structure, including the close proximity of

adjoining structural blocks;
not have specified 6Bmm Danley Diamond dowels for use in suspended slabs;
have specified:
(i) bearing pads that were:
(A} the same width as the corbel nib;

(B) designed with a movement allowance that exceeded the total

horizontal movements of the relevant structural block; and

(i) that bearing pads were to be installed continuously along the length of
corbel joints, as opposed to being installed with a 600mm gap

between pads; and

have specified joint fillers capable of preventing the entry of dirt or
incompressible material into the joint so as to maintain the joint movement

and operation of the joint.

The reinforced concrete structural design was non-compliant

The reinforced concrete structural design for the Stage 7 Buildings prepared by

Calibre and adopted by Probuild does not meet the requirements of AS 3600 in the

following respects:

(@)

the structural blocks do not have the strength and serviceability specified in
clause 2.1 of AS 3600: 2008, alternatively, clauses 2.3 and 2.4 of AS 3600:
2001,

Particulars
Further particulars will be provided following expert evidence.

the structural blocks do not have the durability specified clause 2.1.4 of
AS 3600: 2609, alternatively, clause 2.6 of AS 3600: 2001,

Particulars
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{a) Design documentation generally showed concrete cover to
reinforcement of less than 30mm, where the required cover is

30mm.

(b) Further particulars will be provided following expert evidence.

concrete cast in formwork did not comply with the cover requirements for
corrosion protection in breach of clause 4.10.3.2 of AS 3600: 2009,
alternatively clause 4.10.3.2 of AS 3600: 2001,

Particulars

{(a) Design documentation generally showed concrete cover over
reinforcement of less than 30mm, where the required cover is

30mm.

(b) Further particulars will be provided following expert evidence.

the structural design of the corbel joints did not:

)

(ii)

(i)

(iv)

(v)

have sufficient strength to meet the requirements of section 12 of
AS 3600: 2009, alternatively clause 12.1.1.2 of AS 3600: 2001,

comply with the requirements of clauses 12.3(a) and (d) of AS 3600:
2009, alternatively, clauses 12.1.2.4, 12.1.2.6 and 12.1.2.7 of
AS 3600: 2001,

comply with the requirements of clauses 12.4(c) and (d) of AS 3600:
2009, alternatively, clause 12.1.2.8 of AS 3600: 2001,

comply with the requirements of clause 7.1(g) of AS 3600: 2009,
alternatively, clauses 12.1.2.3, 12.1.2.4 and 12.1.2.5 of AS 3600:
2001; and

comply with the requirements of clauses 14.1.3.1 and 14.1.3.2 of
AS 3600 2009, alternatively, clause 14.1.2 of AS 3600: 2001,

Particulars

(a) The corbel joints are designed so that the loaded portion of
the corbel nib is over the bent portion of the U-shaped
reinforcement, not the straight portion, particularly once
expected creep-shrinkage and temperature effects are

considered.
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Corbel joints are designed with angles between struts and ties
that are less than the minimum angles permitted under
AS 3600.

Once the loaded area of the corbel nib extends beyond the
straight portion of the reinforcement, the corbel nib is
adversely loaded resulting in spalling and damage to the

concrete.

Further particulars will be provided following expert evidence.

the bearing pads specified as part of the structural design did not comply with
requirements of clauses 14.1.3.1 and 14.1.3.2 of AS 3600: 2009,
alternatively, clause 14.1.2 of AS 3600: 2001,

(d)

Particulars

The bearing pads have insufficient movement allowance to
accommodate the expected movement of the Stage 7

Buildings.

The load bearing elements of bearing pads are insufficient to

transmit the load from the suppaorted corbel down to the nib.

The seating width of bearing pads was not the same width of
the corbel. The size and placement of bearing pads did not

centre load above reinfarcement within the corbel.

Further particulars will be provided following expert evidence.

the structurat design of movement joints did not meet the requirements of
clause 14.1.4 of AS 3600: 2009, alternatively, clause 14.1.2 of AS 3600

2001,

Particulars

The design of movement joints failed to specify a sealant that was

able to provide waterproofing and prevent the ingress of deleterious

material into movement joints.

the placement of construction joints did not meet the requirements of clause
14.1.2.2 of AS 3600: 2009, alternatively, clause 14.1.1 of AS 3600: 2001,
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Particulars

(a) Censtruction joints in relation to the car park ramp were not

placed in locations so as to minimise shear force.
(b} Further particulars will be provided following expert evidence.

(h) confinement ties in certain columns did not meet the requirements of
Table 10.7.4.3 of AS 3600: 2009, alternatively the applicable concrete
strength in those columns did not meet the strength requirements of
AS 3600: 2001

Particulars

(a) The columns are located in the Purple Office Tower Zone,
being the south-western section of the car park where two
additional car park levels and 10 storey offices were

contemplated.
(b} Further particulars will be provided following expert evidence.
Design Life

By reason of the Probuild Design Obligations, the Stage 7 Buildings were required to
be designed with a design life that accorded with AS 3600, being at least 50 years.

Particulars
(a) Clause 4.1 of AS 3600: 2009.
(b} Alternatively, Clause 4.1 of AS 3600: 2001.
(c) General Conditions clauses 7.1(a), 7.1(c) and 7.1(g).
(d) Further. see drafting note to Clause F3 of AS 1170.0: 2002.

By reason the of the matters in paragraphs 141 to 147 and 151 to 155 above, the
Stage 7 Buildings do not have the required design life.

Particulars

Particulars will be provided with expert evidence.

Probuild contractual liability

By reason of the matters set out in paragraphs 141 to 147 and 151 to 157 above, the

Stage 7 Buildings as designed and constructed by Probuild do not comply with:
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(a)  AS 1170.4: 2007;

(b) AS 3800: 2008,

() alternatively, AS 3600: 2001; and

(d) the requirements of the D&C Contract.

Pursuant to clauses 4.1(f) and 7.6 of the General Conditions:

(a) Probuild assumed all risk in relation to the Preliminary Design. the structural
design of the Stage 7 Works, and any errors, omissions, or discrepancies in
the Preliminary Design, or between the Preliminary Design and the

Principal's Project Requirements; and

(b) consequently, is liable for the failures pleaded in paragraph 158 pursuant to

clauses 4.1(f) and 7.6 of the General Conditions.

By reason of the defects in the structural design of the Stage 7 Buildings and the
matters set out in paragraphs 141 to 147 and 151 to 157 above, Probuild breached
the D&C Contract and the Probuild Design Obligations, as it:

(a) did not design and construct the Stage 7 Buildings:
0] in accordance with the Probuild Design Obligations; and

(i) in accordance with, and in order to satisfy the Principal's Project

Requirements;
Particulars
FIOA, clauses 3.1(b) and 6.2.

(b) did not examine and carefully check the Preliminary Design to confirm that
such Preliminary Design was suitable, appropriate, and adequate for the
Stated Purpose and, in fact, the Preliminary Design was not suitable,

appropriate, and adeqguate for the Stated Purpose;
Particulars
General Conditions, clause 4.1{c).

(c) did not execute and complete the Probuild Design Obligations and produce
the structural design for the Stage 7 Works to accord with the Principal's

Project Requirements;
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Particulars
General Conditions, clause 4.1(d).

did not execute and complete its work under the D&C Contract in accordance
with the structural design for the Stage 7 Works so that when completed the

Stage 7 Buildings were:

) fit for their Stated Purpose due to the presence of the defects
described in paragraphs 141 to 147 and 151 to 157; and

(ii) complied with all Legislative Requirements;
Particulars
General Conditions, clause 4.1(e).

failed to exercise the required level of skill and judgment in reviewing,
checking, and developing Calibre's Preliminary Design in accordance with

the Probuild Design Obligations;
Particulars
General Conditions, clause 7.1(a).

failed to procure the finalisation of the structural design by Calibre to ensure

that the design accorded with and satisfied the Probuild Design Obligations;
Particulars
General Conditions, clause 7.1(c).

failed to identify, review and correct all errors, omissions and deficiencies in
the Preliminary Design so as to ensure that the structural design and the
Stage 7 Buildings when constructed complied with the Principal’s Project

Requirements because:

(i) the Preliminary Design contained all of the defects in the structural
design of the Stage 7 Buildings pleaded in paragraphs 141 to 147 and
151 to 157 above; and

(i) Probuild did not identify and correct those defects prior to the

finalisation of the structural design for the Stage 7 Works;
Particulars

General Conditions, clause 7.1(f).
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failed to ensure that the structural design was prepared using Good Design
and Construction Practices, in accordance with accepted practices and

standards in the Australian engineering and construction industry;
Particulars
General Conditions, clause 7.1(g).

failed to arrange for Calibre to prepare and complete the structural design for
the Stage 7 Works:

0] in accordance with the D&C Contract; and

(i) so that the Stage 7 Buildings were fit for the purposes stated in the

Principal's Project Requirements;
Particulars
General Conditions, clause 7.3(a)

failed to ensure that Calibre:

0] complied with the requirements of the D&C Contract and accepted
industry standards,
(i) prepared the structural design in accordance with accepted practices

in the Australian engineering and construction industry and used

Good Design and Construction Practice;

(iiiy completed structural drawings, specifications, plans, and designs to
fully document and complete the Stage 7 Works in accordance with
the D&C Contract,

in its completing the design and documentation of the Stage 7 Works;
Particulars
General Conditions, clauses 7.3(b}.
failed to.

(i) comply with the requirements of the D&C Contract and accepted

industry standards; and

(i) prepare and execute the structural design in accordance with
accepted practices in the Australian engineering and construction

industry and using Good Design and Construction Practice,
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in undertaking the Probuild Design Obligations,

Particulars
General Conditions, clauses 7.3(b)(i), 7.3(b)(ii), 7.6 and 30.1.

{ failed to procure the certification of the Design Documents in accordance with
the Building Legislation by reason of the fact that the Design Documents

were not certified by:

(i) an Independent Engineer (as that term is defined in

paragraph 174(b){i} below) or

(i) alternatively, an Impartial Engineer (as that term is defined in

paragraph 174(b)(ii) below),
notwithstanding the matters pleaded below at paragraphs 164 to 177,
Particulars
General Conditions, clause 7.5.

(m)  did not satisfy all Legislative Requirements (meaning the BCA and applicable
Australian Standards) required for performance of its work under the D&C

Contract; and
Particulars
General Conditions, clause 14.1.

(n) in the premises of paragraphs 40 and 126, failed to notify Wadren that the
minimum regulatory standards that applied under the Buifding Act. being
BCA 2009, AS 1170.4: 2007, and AS 3600: 2001 by reason of the
Dispensation, differed from those under the D&C Contract, being BCA 2013,
AS 1170.4: 2007, and AS 3600: 2009.

Particulars

General Conditions, clause 14.1.

K Building surveyor role in design and construction

161. The Stage 7 Works were 'building work' within the meaning of that term as it is

defined in section 3 of the Building Act.
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Pursuant to section 16 of the Building Act. Probuild was not permitted to carry out
the Stage 7 Works unless a building permit, or building permits, in respect of that

work had been issued and were in force under the Building Act.
Pursuant to the terms of the Gardner Consultant Agreement, Gardner:
(a) provided building surveying services; and

(b) appointed Slatter as, and Slatter accepted his appeintment as, the relevant
building surveyor pursuant to the Building Act to issue building permits and
carry out inspections of the Stage 7 Buildings during the Stage 7 Works as
required by that Act.

Pursuant to section 24 of the Building Act. Slatter was required to refuse to issue the
building permits for the Stage 7 Works unless he was satisfied that the structural
design for the Stage 7 Works complied with the Building Act and the Building

Regulations, which included compliance with:

(a) AS 1170.4: 2007,

(b) BCA 2009; and

(c) AS 3600: 2009, or alternatively, AS 3600: 2001.

Pursuant to section 238 of the Building Act, in issuing building permits in respect of
the Stage 7 Works, Slatter was permitted to rely on a certificate from a registered
building practitioner wha was an engineer to the effect that the structural design

prepared by Calibre complied with, among other things:
(a) AS 1170.4: 2007 and AS 3600: 2008; or
(b) alternatively, AS 1170.4: 2007 and AS 3600: 2001

That Slatter was permitted to rely on a certificate from a registered building
practitioner who was an engineer in the manner pleaded in paragraph 165 did not
relieve Slatter of his statutory obligation to be satisfied in the manner pleaded in

paragraph 164.

During the course of construction of the Stage 7 Works between 21 March 2014 and
15 February 2017, Slatter issued building permits in respect of 26 stages of the
Stage 7 Works.

Particulars

Schedule 4 lists the building permits issued by Slatter of Gardner
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168. Pursuant to the Gardner Brief. Gardner was to attend consultant coordination and

design meetings as required.
Particulars

(a) Gardner Consultant Agreement [PAC.002.001.1627],
Attachment 1, section 2.0, 'Design, Documentation and

Construction Scope'; and

(b) Gardner Novation Deed [PAC.002.002.3908]. Schedule A,

Gardner Brief, section 2.1.

169. Gardner was invited to attend all consultant coordination meetings from 4 August
2010 and all design meetings during the course of the design stage of the Stage 7
Works.

Particulars

(a) Consultant coordination meetings were held regularly from
14 April 2010 until April 2011 and.

(i from 4 August 2010, representatives of Gardner

(including Slatter) were invited to those meetings; and

(ii) from 12 May 2010, representatives of Calibre

(including Cesarello) were invited to those meetings.

(b) Design meetings were held regularly from early 2013 to late
March 2014 and:

0] representatives of Gardner (including Slatter) were

invited to those meetings; and

(i) representatives of Calibre (including Cesarello) were

invited to those meetings.

(c Schedule 5 details the dates and minutes of consultant
coordination meetings and design meetings that the plaintiffs

have access to at the time of drafting this Statement of Claim.

170 Gardner representatives were regular attendees at consultant coordination meetings
and design meetings from 4 August 2010 to 26 March 2014.
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Particulars

{(a) The plaintiffs repeat and rely on the particulars to

paragraph 169.

(b) Representatives of Gardner {(including Slatter) and of Calibre
(including Cesarello) attended each of the consultant
coordination meetings and the design meetings identified in

the particulars to paragraph 168.

In issuing the building permits, Slatter relied on certificates issued by Cesarello and
Spencer of Calibre pursuant to regulation 1507 of the Building Regulations which

certified, among other things:

(a) that the structural design complied with AS 1170.4: 2007 and AS 3600: 2009,

or

(b) alternatively, that the structural design complied with AS 1170.4.2007 and AS
3600.2001,

to satisfy himself pursuant to section 24 of the Building Act and to issue building

permits to Wadren that allowed the Stage 7 Buildings to be constructed.
Particulars

The plaintiffs repeat and rely on the particulars to paragraphs 102
and the particulars to paragraph 166.

At all material times from approximately May 2010 until about mid-2017, Cesarelio
was involved in the preparation of the structural design for the Stage 7 Works.
Particulars

Cesarello's involvement in the preparation of the structural design is

evidenced by:

(a) his identification as Calibre’s Representative for the purposes

of the Calibre Consuliant Agreement;

(b) his identification as one of Calibre’s “Key Personnel” as
Project Design Manager in Schedule 1 of the Calibre

Consultant Agreement;
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his identification as Project Design Manager and a member of
Calibre’s key personnel in Calibre’s fee proposal appended to

the Calibre Consultant Agreement;

his signature, which appears on the structural drawings relied

on for the construction of the Stage 7 Works;

Slatter's 4 April 2014 memo to Cesarello “Re: earthquake
actions/ structural certification” [PAC.001.002.2602] (the

Siatter Memo,;

his letter dated 28 April 2014, responding to the Slatter Memo
[CAL.500.001.0001];

his attendance at consultant coordination meetings hetween
May 2010 and April 2011, which Cesarello atiended in his role
as Calibre's Representative and Calibre's Project Design
Manager. Schedule 6 identifies the consultant coordination

meetings attended by Cesarello; and

his attendance at design meetings between early 2013 and
March 2014, which Cesarello attended in his role as Calibre’s
Representative and Calibre's Project Design Manager.
Schedule 6 identifies the design meetings attended by

Cesarello.

(a) attendance at consultant coordination meetings and design meetings; and

(b) communications with Cesarello,

Slatter knew, or ought to have known, that Cesarello was involved in the preparation

of the structural design for the Stage 7 Works

(a)

(b)

Particulars

The plaintiffs repeat particulars (d) to (h) subjoined to
paragraph 172 above.

That Slatter possessed the relevant knowledge alleged is to

be inferred from:

(i Slatter's involvement in the Stage 7 Werks, including

as the registered building surveyor for those works;
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{ii) his attendance at consultant coordination meetings
between September 2010 and April 2011. Schedule 7
identifies the consultant coordination meetings

attended by Slatter; and

(i) his attendance at design meetings between May 2013
and March 2014. Schedule 7 identifies the design

meetings attended by Slatter.

In the premises of paragraphs 169 to 173, a reasonable building surveyor in Slatter’s
position providing services to the standard of care and skill expected of a qualified

and experienced building surveyor would have formed the view:
(a) that Cesarello:
(i) was involved in the design process,

(ii) being Calibre’s Project Design Manager, was not independent of the

design process; and

i) had an interest in the structural design for the Stage 7 Buildings being
certified as compliant with the BCA and relevant Australian

Standards;

{b) that there was a risk that Cesarello would not check the structural design as

reliably, or in as much detail, as:
(i a structural engineer:
(A) from an independent firm of engineers,
(B) engaged directly by the building surveyor; and

(@] who was not involved in, or whose firm or business was not

involved in, preparing the structural design,
(an Independent Engineer); or

(i) a structural engineer, other than an Independent Engineer. who was
not involved in the preparation of the structural design (an Impartial

Engineer);

(c) that the design of the Stage 7 Works was of such complexity that it should be
checked and certified by:

(i) an Impartial Engineer; or
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(i) alternatively, an Independent Engineer.
Particulars

Minister's Guidelines MG-04 issued pursuant to section 188(1)(c) of
the Building Act.

Having formed the view set out in paragraph 174, a reasonable building surveyor in

Slatter's position:
(a) would not have relied on the Cesarello Certificates:
Particulars
The plaintiffs repeat and rely on the particulars to paragraph 102.

(b) would not have been satisfied that the structural design of the Stage 7
Buildings complied with AS 1170.4: 2007 and AS 3600 unless that design

had been:

(i) reviewed by an Independent Engineer who certified that the structural

design complied with:
(A) AS 1170.4: 2007; and
(B) AS 3600, or

{ii) alternatively, reviewed by an Impartial Engineer who certified that the

structural design complied with:
(A) AS 1170.4: 2007; and
(B) AS 3600.

By reason of the matters set out in paragraph 175, a reasonable building surveyor in
Slatter's position would not have issued the building permits unless the structural

design had been:
(a) reviewed and certified by an Independent Engineer,;
(b} alternatively, reviewed and certified by an Impartial Engineer.

By reason of the matters set out in paragraphs 171 to 175 above, Slatter failed to
exercise the care and skill expected of a qualified and experienced building

surveyor:

(a) in issuing the building permits; and
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(b) in checking that the structural design complied with:
(i AS 1170.4; 2007; and

(i) AS 3600.

L Gardner contractual liability

178. By reason of the matters set out in paragraphs 37 to 42 and 163 to 177 above,
Gardner breached the Gardner Consultant Agreement and the Gardner Brief in the

pravision of its services as a building surveyor by:

(a) providing professional services that were not of the standard of care

expected of a gualified and experienced building surveyor,
Particulars

Gardner Consultant Agreement [PAC.002.001.1627],
clauses 2(a), 3(a) and 3(h).

(b) failing to comply with all Legislative Requirements in carrying out its services;
Particulars

Gardner Consultant Agreement [PAC,002,001.1627],

clause 3().
(c) failing to do all things necessary for the proper performance of its obligations;
Particulars

Gardner Consultant Agreement [PAC.002.001.1627],

clause 3(m).

(d) preparing and issuing permits in reliance on the Cesarello Certificates in
circumstances where it was unsuitable, inappropriate and inadequate for the

purposes of the project to do so;
Particulars

Gardner Consultant Agreement [PAC.002.001.1627],

clause 3(qg).

(e) failing to carry out and complete its work as building surveyor for the Stage 7

Works in accordance with the Gardner Brief by:

(i) not performing its work as a building surveyar in accordance with best

practice;
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(i) not properly checking structural design documents as they were
updated against applicable legisiative requirements and Australian
Standards; and

Particulars

(8) Gardner Consultant Agreement [PAC.002.001.1627],

clause 4(a).

(b} Gardner Consultant Agreement [PAC.002.001.1627],
Aftachment 1, sections 2.0 and 2.0(b).

(c) Gardner Novation Deed [PAC.002.002.3908], Schedule A,
Gardner Brief, sections 2.2 and 2.3.2.

by reason of the matters in (a) to (e). departing from the Gardner Brief

without the consent of Wadren.
Particulars

Gardner Consultant Agreement [PAC.002.001.1627],
clause 4(b).

Further, by reascn of the matters set out in paragraphs 37 to 42 and 163 to 177

above, Gardner breached the Gardner Novation Deed by:

(a)

(b)

failing to provide Wadren and Probuild with monthly reports, until its services

had been completed, that identified:

(i) that the Works did not meet the requirements of the building permits
by reason of the fact that they contained the seismic design defects

and the reinforced concrete design defects; and

(in) that the structural drawings in respect of which the building permits
were issued had not been designed and certified in accordance with
the Building Act, and

Particulars
Gardner Novation Deed [PAC.002.002.3908], clause 5(c)(iii).

failing to provide Wadren and Probuild with monthly reports, until its services

had been completed, that identified:

0] the seismic design defects and the reinforced concrete design

defects; and
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(i) that structural certification of the structural design in accordance with

the Building Act had been omitted.
Particulars
Gardner Novation Deed [PAC.002.002.3908], clause 5(c)(iv).

Gardner continued to owe the obligations referred to in paragraph 178 above to
Wadren, as Principal under the Gardner Consultant Agreement and the owner of the

Centre, by reason of the operation of clause 5(f) of the Gardner Novation Deed.
By reason of the matters in paragraphs 174 to 178 and 180, Gardner:
(a) breached clause 5{f) of the Gardner Novation Deed; or

{b) alternatively, breached the relevant clauses of the Gardner Consulfant

Agreement, which continued in effect in the manner pleaded in paragraph 30.

As aresult of Gardner’s breaches of the Gardner Consultant Agreement and the
Gardner Novation Deed as set out in paragraphs 163 to 181. Wadren has suffered

loss and damage.

Gardner and Slatter negligence

Duty of care
In the premises of paragraphs 38 and 162 to 165:

(a) as the building surveyor for the Stage 7 Works, Slatter was appointed to, and
accepted his appointment to, fulfil a statutory function that placed him in a

position where:

(i) he was required to refuse to issue the building permits for the Stage 7
Works if he was not satisfied that the structural design for the Stage 7

Works complied with the Building Act and the Building Regulations;

{ii) he had a discretion to require a certificate from a qualified registered
building practitioner to satisfy himself that the structural design for the
Stage 7 Works complied with the Building Act and the Building

Regulations,

(i) the Stage 7 Works were unable to proceed unless he issued the

building permits for the Stage 7 Works; and
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(iv) in the premises of subparagraphs (i) and (iii), he was relevantly in
control of whether the structural design for the Stage 7 Works
complied with the Building Act and the Building Regulations;

Wadren was relying on Slatter to:

(i) issue building permits for the Stage 7 Warks in accordance with the
Building Act, and

(i) in the premises of subparagraph (i), satisfy himself that the structural
design of the Stage 7 Works complied with the Buifding Act and the
Building Regulations;

Particulars

The plaintiffs say that this reliance arises as a result of the

following:
(a) the matters pleaded in paragraphs 162 to 165;

(b) Wadren engaging Gardner to appoint a building
surveyor in respect of the Stage 7 Works and entering
into the Gardner Consultant Agreement and Gardner

Novation Deed;
(c) Wadren proceeding with the Stage 7 Works after:

(M Slatter was appointed by Gardner as building

surveyor in respect of the Stage 7 Works;

(i) Slatter issued the building permits in respect of
the Stage 7 Works.

at all material times, Slatter was aware, or ought reasonably have been

aware, of;
(i the obligations of a building surveyor under the Building Act;
(i) in the premises of subparagraphs (a) to (b) , and subparagraph (i):

{(A) the position of control that he would occupy, and did in fact

occupy, as the building surveyor for the Stage 7 Works, and

B) that Wadren, as the owner of the Centre, was relying on him

as the building surveyor for the Stage 7 Works;
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(d}) in the premises of subparagraph (c), by accepting his appointment as

building surveyor of the Stage 7 Works, Slatter knowingly:
) adopted a position of control in respect of the Stage 7 Works; and

(i) assumed responsibility for satisfying himself that the structural design

complied with the Building Act and the Building Regulations; and

(e) in the premises of subparagraphs (a) to (d), at all material times, it was

reasonably foreseeable that, if Slatter did not take reasonable care in:

(i carrying out his obligations as building surveyor for the Stage 7
Works;

(i) issuing the building permits for the Stage 7 Works; and

{iii satisfying himself that the structural design for the Stage 7 Works
complied with the Building Act and the Building Regulations,

then:

(A) the Stage 7 Buildings might be constructed other than in
compliance with the Building Act and the Building Regulations:

and

B) consequently Wadren, as the owner of the Centre and the
Stage 7 Buildings, might suffer some kind of economic loss as
a result of the need to undertake rectification warks on the

Stage 7 Buildings.

In the premises of paragraph 183, Slatter owed Wadren, as the owner of the Centre

and the Stage 7 Buildings, a duty to take reasonable care in:
(a) carrying out his obligations as building surveyor for the Stage 7 Works;
(b) issuing the building permits for the Stage 7 Works; and

(c) satisfying himself that the structural design for the Stage 7 Works complied
with the Building Act and the Building Regulations.

Breach of duty and loss and damage
In the premises of the matters pleaded in section K, Slatter:

(a) relied on the Cesarello Certificates to satisfy himself that the structural design
of the Stage 7 Works complied with the Building Act and the Building

Regulations; and
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(b) issued the building permits for the Stage 7 Works without having the design
checked and certified by:

(1) an {ndependent Engineer; or
(i) an Impartial Engineer,
(the Slatter Conduct).

186. Further to subparagraph 183(e), and in the premises of paragraph 174, it was

reasonably foreseeable that, if Slatter engaged in the Slatter Conduct:

(a) the Stage 7 Buildings might be constructed other than in compliance with the

Building Act and the Building Regulations; and

(b) consequently Wadren, as the owner of the Centre and the Stage 7 Buildings,
might suffer some kind of economic loss as a result of the need to undertake

rectification works on the Stage 7 Buildings.
187. The risk pleaded in paragraph 186 (the Risk of Harm):
(a) was not far-fetched or fanciful, and
{b) in the premises of subparagraph (a) and generally, was not insignificant.

188. In the premises of paragraph 174, a reasonable building surveyor in Slatter's
position would have taken the following precautions against the Risk of Harm having

regard to the scale and complexity of the Stage 7 Works:

(a) a reasonable building surveyor in Slatter's position would not have relied
upon the Cesarello Certificates to satisfy themselves that the structural
design of the Stage 7 Works complied with the Building Act and the Building

Regulations;

(b) a reasonable building surveyor would not have issued the building permits for
the Stage 7 Works without having the structural design for the Stage 7 Works
checked and certified by:

(i) an Independent Engineer; or
(i) alternatively, an Impartial Engineer

189. In the premises of paragraphs 184 to 188, Slatter breached his duty of care owing to
Wadren.

190. By reason of Slatter's breach of his duty of care, Wadren has suffered the loss and

damage pleaded in sections Q to U.
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Further to subparagraph 183(e) and paragraph 186, it was reasonably foreseeable
that Wadren would suffer loss and damage of the kind suffered by Wadren as a

result of:
(a) the Slatter Conduct; and
(b) Slatter's breach of his duty of care.

The matters alleged against Slatter in paragraphs 183 to 191 occurred in the course
of Slatter's employment at Gardner and, consequently, Gardner is vicariously liable

for the loss and damage suffered by Wadren as a result of Slatter's breach of duty.

PART V - MISLEADING AND DECEPTIVE CONDUCT

N

193.

194

195

Calibre and Cesarello

During the course of the Stage 7 Works, in undertaking their work on the structural
design of the Stage 7 Buildings, Cesarello and Calibre made representations to
Wadren, Probuild and Gardner about the suitability and regulatory compliance of the

structural design.

Between 21 February 2014 and 18 December 2015, Cesarello signed and thereby

certified the Cesarello Certificates.
Particulars

The Cesarello Certificates were certificates of compliance pursuant to
regulation 1507 of the Building Regulations signed by Cesarello as a
registered buiiding practitioner. The Cesarello Certificates were
certified by Cesarello on 21 February 2014 (four regulation 1507
certificates issued), 28 March 2014, 14 April 2014, 17 March 2015, 9
November 2015 and 18 December 2015.

Further particulars of the Cesarello Certificates are set out in

Schedule 2.

Between 2 October 2016 and 9 February 2017, Spencer signed and thereby certified

the Spencer Certificates.
Particulars

The Spencer Certificates were regulation 1507 certificates of
compliance issued pursuant to regulation 1507 of the Building

Regulations, signed by Spencer as a registered building practitioner

104



196.

197.

198.

CEM-1

105

The Spencer Certificates were certified by Spencer on 2 October
2016 and 9 February 2017.

Further particulars of the Spencer Certificates are set out in
Schedule 2.

Between 21 February 2014 and 9 February 2017, Calibre issued 11 Regulation 1507

Certificates in relation to the structural design of the Stage 7 Buildings:

(2) nine of which consisted of the Cesarello Certificates;

(b) two of which consisted of the Spencer Certificates,

(collectively, the Calibre Certificates).

The Calibre Certificates were provided to Wadren, Slatter and Gardner.
The Cesarello Certificates represented to Wadren, Slatter and Gardner that:

(a Cesarello signed and certified each certificate pursuant to the requirements

of the Building Act and regulation 1507 of the Building Regulations;
(b) the statement made on each of the Cesarelle Certificates:

(i that the design represented by the list of numbered drawings
complied with the Australian Standards and the BCA listed on the

certificate; and
Particulars

Being certificates issued on the following dates certifying compliance

of the referenced structural drawings with:

(a) Certificates dated 21 February 2014 — AS 1170.4: 2007,
AS 3600: 2009, BCA [CAL.500.001.0710],
[CAL.500.001.0711], [CAL.500.001.0712] and
[CAL.500.001.0713];

(b) Certificate dated 28 March 2014 — AS 1170.4: 2007, AS 3600:
2009, BCA [QPW.505.001.0007];

(c) Certificate dated 14 April 2014 — AS 1170.4: 2007, BCA
(QPW.505.001.0009],

(d)  Certificate dated 17 March 2015 — AS 3600: 2009, BCA
[QPW.505.001.0013],
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(e) Certificate dated 9 November 2015 — AS 1170.4; 2007,
AS 3600: 2001, NCC 2009 [QPW.505.001.0014]; and

() Certificate dated 18 December 2015 — AS 1170.4: 2007,
AS 3600: 2001, NCC 2009 [CAL.500.001.0715].

Further particulars of the Cesarello Certificates are set out in
Schedule 2.

{ii) that Cesarello did not prepare the design,
was true and correct,
(the Cesarello 1507 Representations).
199. The Spencer Certificates represented to Wadren, Slatter and Gardner that:

(a) Spencer signed and ceriified each certificate pursuant to the requirements of

the Building Act and regulation 1507 of the Building Regulations,

{b} the statement made on each of the Spencer Certificates that the structural
design, represented by the list of numbered drawings on the face of the
certificate, complied with the Australian Standards and the BCA listed on the

centificate was true and correct.
Particulars

Being certificates issued on the following dates certifying compliance

of the referenced structural drawings with:

(a) Certificate dated 2 October 2016 — AS 1170.4: 2007, AS
3600: 2001, NCC 2009 [QPW.505.001.0016]; and

(b) Certificate dated 9 February 2017 — AS 1170.4: 2007,
AS 3600: 2001, NCC 2009 [QPW.505.001.0015).

Further particulars of the Spencer Certificates are set out in
Schedule 2.

(together with the Cesarelio 1507 Representations, the Calibre 1507

Representations).

200. By letter dated 28 April 2014, Cesarello and Calibre represented to Wadren, Slatter,
and Gardner that:
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(a) the structural design had been independently checked and certified by
Cesarello who was not the structural engineer who undertook the original

design;

(b) the structural design for the Stage 7 Buildings prepared by Calibre:
(i) had been designed in compliance with identified parts of the BCA,
{iiy met the performance requirements of BCA B1.1,

(collectively. the 28 April Letter Representations):

(i) had been designed to comply with AS 1170.4: 2007, Structural design
actions Part 4: earthquake actions in Australia (the Earthquake

Representation).
Particulars

Letter from Cesarello of Calibre to Slatter of Gardner, dated 28 April
2014, titled ‘Werribee Plaza Shopping Centre Stage 7 — Earthquake
Actions/Structural Certification’ [CAL.500.001.0001].

The Cesarello 1507 Representations, the 28 April Letter Representations and the

Earthquake Representation were made by Cesarello:
(a) in trade or commerce;
(b} as an employee of Calibre and on its behalf; and
{c) within the scope of his:

0] actual authority; or

(i) alternatively, apparent authority.
The Spencer 1507 Representations were made:
(a) in trade or commerce;
(b} by Spencer as an employee of Calibre and on its behalf; and
(c) within the scope of Spencer's:

(0 actual authority; or

(i) alternatively, apparent authority.

By reason of the matters set out in paragraphs 201 and 202 above, pursuant to
section 139B of the Competition and Consumer Act 2070 (CCA), Calibre is taken to
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have made the Calibre 1507 Representations, the 28 April Letter Representations

and the Earthguake Representation.
In the alternative to paragraphs 201 to 203:

(@) Calibre made the Calibre 1507 Representations, the 28 April Letter
Representations, and the Earthquake Representation in trade or commerce;

and

(b) Cesarello was involved in making the Cesarello Representations, the 28 April
Letter Representations, and the Earthquake Representation for the purposes
of the CCA.

By reason of the errars and defects in the structural design set out in section G:

(a) the Cesarello 1507 Representations made by Cesarello were misleading or
deceptive, or likely to mislead or deceive, contrary to section 18 of
schedule 2 of the CCA (the ACL) as:

0] Cesarello had been involved with, and was responsible for, the
structural design in his position as Project Design Manager for the
Stage 7 Works employed by Calibre, and as such was not in a
position to certify compliance of the design pursuant to the
requirements of the Building Act and regulation 1507 of the Building

Regulations; and
Particulars
The particulars to paragraph 172 are repeated

(ii) the structural design represented by the drawings referred to in the
Cesarello Certificates did not comply with the requirements of the

Australian Standards or BCA detailed on the certificates;

(b} the 28 April Letter Representations made by Cesarello were misleading or
deceptive, or likely to mislead or deceive, contrary to section 18 of the ACL

as:

(i Cesarello, as Project Design Manager for the Stage 7 Works and
employed generally in that role by Calibre, cannot have undertaken

an independent check of the structural design; and

(i) the structural design for the Stage 7 Buildings prepared by Calibre:
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had not been designed in compliance with identified parts of
the BCA; and

did not meet the performance requirements of BCA B1.1;

the Earthquake Representation made by Cesarello was misleading or

deceptive, or likely to mislead or deceive, contrary to section 18 of the ACL
as the structural design did not comply with AS 1170.4: 2007; and

the Calibre 1507 Representations, the 28 April Letter Representations, and

the Earthquake Representation made by. or taken to have been made by,

Calibre were misleading or deceptive, or likely to mislead or deceive, contrary
to section 18 of the ACL as:

0]

(iiy

in respect of the Calibre 1507 Representations:

(A)

insofar as the Calibre 1507 Representations are constituted by
the Cesarello Cerlificates, Cesarello had been involved with,
and was responsible far, the structural design in his position as
Project Design Manager for the Stage 7 Works employed by
Calibre, and as such was not in a position to certify
compliance of the design pursuant to the requirements of the
Building Act and regulation 1507 of the Building Regulations;

and

Particulars

The particulars to paragraph 172 are repeated.

(B)

the structural design represented by the drawings referred to
in the Calibre Certificates did not comply with the requirements

of the Australian Standards or BCA detailed on the certificates;

in respect of the 28 April Letter Representations:

(A)

(B)

Cesarello, as Project Design Manager for the Stage 7 Works
and employed generally in that role by Calibre, cannot have

undertaken an independent check of the structural design; and

the structural design for the Stage 7 Buildings prepared by
Calibre:

(h had not been designed in compliance with identified
parts of the BCA; and
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(1)) did not meet the performance requirements of BCA

B1.1;

(iii) in respect of the Earthquake Representation, the structural design did
not comply with AS 1170.4: 2007.

205A. To the extent that each of the Cesarello 1507 Representations, the Calibre 1507

206.

207.

208.

Representations. and the 28 Apyijl Letter Representation involve statements of

opinions:

(@

Cesarello did not have reasonable arounds for the opinions (if any) conveyed

by the Cesarello 1507 Representations by reason of the matters in paragraph

205(a) above;

Calibre did not have reasonable grounds for the opinions (if any) conveyed

by_the Calibre 1507 Representations by reason of the matters in paragraph
205(d) above: and

neither Cesarello nor Calibre had reasonable grounds for the gpinions (if anv)

conveyved by the 28 April Letter Representations by reason of the matters in
paragraphs 205(b) and 205(d) above,

By reason of the matters in paragraph 205, Cesarello and Calibre engaged in

misleading or deceptive conduct contrary to section 18 of the ACL.

As owner of the Centre, Wadren relied on:

(@)
(b)
(c)
(d)

the Cesarello 1507 Representations;
the Calibre 1507 Representations;
the 28 April Letter Representations; and

the Earthquake Representation,

as issued to and accepted by Slatter and Gardner in applying for the staged building

permits necessary for the Stage 7 Works to proceed.

Had the Cesarello 1507 Representations, the Calibre 1507 Representations, the

28 April Letter Representations and the Earthquake Representation not been made

and relied on, Wadren:

(a)

would have required Calibre to comply with its obligations under the Calibre
Consultant Agreement and the Calibre Novation Deed to prepare a structural
design for the Stage 7 Buildings that complied with all relevant Legislative

Requirements including the BCA and the applicable Australian Standards;
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(b) would not have applied for the relevant building permits relying on the
defective design enabling construction of the Stage 7 Buildings reliant on

those permits to proceed; and

(c) would not have proceeded with the Stage 7 Works that contained the

structural design defects set out in section G.
Slatter and Gardner relied con:
(a) the Cesarello 1507 Representations;
(b) the Calibre 1507 Representations;
(c) the 28 April Letter Representations; and
(d) the Earthquake Representation,

in satisfying itself that the structural design complied with the Building Act and the
Building Regulation and in issuing the relevant staged building permits for the Stage
7 Works.

Had the Cesarello 1507 Representations, the Calibre 1507 Representations. the 28
April Letter Representations and the Earthquake Representations not been made,

Slatter:

(a) would not have relied on the matters contained within the representations to

achieve satisfaction that the structural design:
0] had been independently certified,

(ii} complied with AS 1170.4; 2007;

(iiiy complied with AS 3600; and

(iv) complied with the BCA; and

(b) acting appropriately pursuant to the Building Act, would have refused to issue

the staged building permits for the Stage 7 Works.

By executing the Calibre Novation Deed and, further or alternatively, failing to
immediately report any of the defects described in section G in accordance with
clause 5(d) of the Calibre Novation Deed, Calibre represented to Wadren and to

Probuild that the structural design as at that date:

(a) had been prepared in accordance and complied with the requirements of the

Calibre Consultant Agreement, which relevantly included compliance with:
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{i) AS 1170 .4: 2007; and
(i) AS 3600;

(b) had been prepared by an experienced structural engineer exercising

reasonable care and skill; and

(c) was suitable, appropriate and adequate for the purposes described in the
Calibre Brief,

(the Novation Representation).

In accordance with clause 5(¢) of the Calibre Novation Deed, Calibre provided the

Calibre Monthly Statements to Wadren between 26 May 2014 and 24 March 2017.
Each of the Calibre Monthly Statements provided to Wadren represented to it that:

(a) Calibre had on the dates indicated on the Monthly Statements and their

enclosures, periodically inspected the Stage 7 Works;
Particulars

Particulars of the Calibre Monthly Statements are set out in
Schedule 3.

(b) based on the inspections described in subparagraph (a), in Calibre's
professional opinion the construction warks it had inspected as a structural
design engineer from the date of the Consultant Agreement to the date of the
relevant monthly statement substantially complied, except as noted in that
monthly statement, with the requirements of the design documents it had
prepared in accordance with the Calibre Brief and the Calibre Consultant

Agreement; and

(c) that the structural design for the Stage 7 Works had been prepared in

accordance with the Calibre 'Brief and the Calibre Consultant Agreement,
(the Monthly Statement Representations).

The Novation Representation and Monthly Statement Representations were made

by Calibre in trade or commerce.

By:

(a) signing the Calibre Monthly Statements from 26 May 2014 to 21 July 2016 on
behalf of Calibre; and
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(b) issuing the Calibre Monthly Statements from 26 May 2014 to 21 July 2016 on
behalf of Calibre,

Cesarello was, pursuant to section 139B of the CCA, involved in the making of the
Monthly Statement Representations by Calibre between 26 May 2014 and 21 July
2016 for the purposes of the ACL.

By reason of the defects described in section G:

(&) the Novation Representation was misleading or deceptive, or likely to
mislead or deceive, as the structural design of the Stage 7 Works prepared
by Calibre as at the date that Calibre executed the Calibre Novation Deed:

(i) did not accord or comply with the requirements of the Calibre

Consultant Agreement, or relevantly with:
(A) AS 1170.4: 2007; and
(B) AS 3600;

(i) had not been prepared by an experienced structural engineer

exercising reasonable care and skill; and

(iii) was not suitable, appropriate or adequate for the purposes described
in the Calibre Brief; and

(b) the Monthly Statement Representations were misleading or deceptive, or
likely to mislead or deceive, as the monthly inspections conducted by Calibre

cannot have confirmed that:

() the design documents Calibre had prepared accorded or complied

with the Calibre Brief and the Calibre Consultant Agreement; and

(if) the structural design for the Stage 7 Works had been prepared in
accordance with the Calibre 'Brief and the Calibre Consultant

Agreement.

216A. To the extent that the Monthly_Statement Representations involve statements of

217.

gpinions. Calibre did not have reasonable grounds for the opinions (if any) conveved
by the Monthly Statement Representation by reason of the matters in paragraph
216(b) above.

By reason of the matters in paragraph 214, Calibre engaged in misleading or

deceptive conduct in trade or commerce contrary to section 18 of the ACL.
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By reason of the matters in paragraphs 215 to 217, Cesarello was involved in

Calibre’s contravention of section 18 of the ACL.

[n reliance on the Novation Representation and the Monthly Statement
Representations, Wadren allowed the Stage 7 Works to continue to completion with
the defects set out in section G above in circumstances where, had it not relied on
those representations, it would have taken the steps set out at paragraph 208

above.

By reason of the matters in paragraphs 217 to 219, the Stage 7 Buildings were

constructed:

(a) in accordance with the structural design prepared by Calibre that contained

the errors set out in section G; and
(b) with the defects described in section G.

As a result of the matters set out in paragraphs 193 to 220, Wadren has suffered

loss and damage.

In the premises of paragraphs 193 to 221:

(a) Wadren; and

b) QIC, as subsequent co-owner of the Centre,

both being persons that have suffered loss or damage because of Cesarello and
Calibre’s conduct in contravention of section 18 of the ACL, are entitled to damages

pursuant to section 236 of the ACL in respect of:

] the Cesarello 1507 Representations, the 28 April Letter
Representations, the Earthquake Representation and the Monthly

Statement Representations, against Cesarello; and

(ii) the Calibre 1507 Representations, the 28 April Letter
Representations, the Earthquake Representation, the Monthly
Statement Representations and the Novation Representation, against
Calibre.

Further, in the premises of paragraphs 193 to 222, having suffered loss and damage

as a result of:
(a) Cesarella’'s conduct in contravention of section 18 of the ACL; and

{b) Calibre's conduct in contravention of section 18 of the ACL,
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Wadren and QIC are entitled to seek an order for compensation pursuant to

section 237 of the ACL against Calibre and Cesarello,

Gardner and Slatter

During the course of the Stage 7 Works, in undertaking their work pursuant to the
Gardner Consultant Agreement and the Gardner Novation Deed with respect to
building surveyor services, Gardner and Slatter made representations to Wadren
and Probuild about the regulatory requirements and compliance of the structural

design for the Stage 7 Buildings.

Between 21 March 2014 and 21 April 2017, Slatter issued staged building permits

for the construction of the Stage 7 Works.
Particulars
Schedule 4 lists the building permits.

On each date that he issued a building permit in relation to the structural design of
the Stage 7 Buildings, Slatter, as the relevant building surveyor, represented to
Wadren and Probuild that he had reasonable grounds to be satisfied that the

relevant structural design applicable to that building permit complied with:
(a) AS 1170.4: 2007, and

(b) AS 3600,

(the Permit Representations).

The Permit Representations:

(a) were made in trade or commerce;

(b) were made by Slatter as the relevant building surveyor for the Stage 7
Works; and

(c) were made by Slatter:
(i as an employee of Gardner and on its behalf; and
(i) within the scope of his:
(A) actual authority; or
(B) alternatively, apparent authority.

In the premises of paragraph 227(c), pursuant to section 139B of the CCA, Gardner

is taken to have made the Permit Representations.
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By reason of the matters set out in paragraphs 173 to 176 above. Slatter did not
have reasonable grounds to make the Permit Representations as he could not in the
circumstances be satisfied that the structural design the subject of the building

permits complied with:

(a)  AS 1170.4: 2007; and

(b)  AS 3600.

In the premises of paragraphs 228 to 229:

(2) the Permit Representations made by Slatter and taken to have been made by

Gardner were misleading or deceptive, or likely to mislead or deceive; and

(b) in making the Permit Representations. Slatter and Gardner engaged in
misleading and deceptive conduct in trade or commerce contrary to section

18 of the ACL.

In reliance on the Permit Representations, Wadren proceeded with the Stage 7

Works, whereas had those representations not been made and relied on:

(a) Wadren would have required Calibre and Probuild to prepare a structural
design for the Stage 7 Buildings that complied with the relevant BCA and
Australian Standards for provision to Slatter in order to issue building permits

pursuant to the Building Act, and

(b} the Stage 7 Buildings would not have been constructed with the defects set

out in section G above.

Had the Permit Representations not been made and relied on by Probuild, Probuild
would have required Calibre to prepare a structural design for the Stage 7 Works
that complied with the applicable Legislative Requirements as set out in the D&C

Contract, the Calibre Consultant Agreement and the Calibre Novation Deed.

By reason of the matters in paragraphs 224 to 232, the Stage 7 Buildings were

constructed:

(a) in accordance with the structural design prepared by Calibre that contained

the errors and defects set out in section G; and

(b) in accordance with the structural design prepared by Calibre that did not
comply with AS 1170.4: 2007 or AS 3600.

As a result of the matters set out in paragraphs 224 toe 233, Wadren and QIC have

suffered loss and damage.
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in the premises of paragraphs 224 to 234:
(a) Wadren; and
{b) QIC as subsequent co-owner of the Centre,

both being persons that have suffered loss or damage because of Gardner's and
Slatter’s conduct in contravention of section 18 of the ACL, are entitled to damages
in respect of the Permit Representations against Gardner and Slatter pursuant o
section 236 of the ACL.

Further, in the premises of paragraphs 224 to 234 having suffered loss and damage

as a result of:

(a) Gardner's conduct in contravention of section 18 of the ACL; and

(b) Slatter's conduct in contravention of section 18 of the ACL,

Wadren and QIC are entitled to seek an order for compensation pursuant to section
237 of the ACL against Gardner and Slatter

Probuild

Throughout the course of the Stage 7 Works and in undertaking the Probuild Design
Obligations, Probuild made representations to Wadren concerning the suitability and

regulatory compliance of the structural design.

Upon entry into the D&C Contract, dated 21 March 2014, Probuild represented to
Wadren that the Preliminary Design was suitable, appropriate, and adequate for the

Stated Purpose (the Prefiminary Design Representation).

The Preliminary Design Representation was made by Probuild in trade or

commerce.

By reason of the errors and defects in the structural design set out in section [, the
Preliminary Design Representation was misleading or deceptive, or likely to mislead

or deceive, contrary to section 18 of the ACL as:

(a) the Preliminary Design prepared by Calibre as at 21 March 2014 did not
camply with the requirements of AS 1170.4: 2007, AS 3600 or the BCA;

(b) the Preliminary Design prepared by Calibre was not suitable, appropriate, or

adequate for the Stated Purpose.

By reason of the matters in paragraph 240, Probuild engaged in misleading or

deceptive conduct contrary to section 18 of the ACL.
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242  \Wadren relied on the Preliminary Design Representation in entering into the D&C
Contract and in proceeding with the construction of the Stage 7 Works based on the

Preliminary Design and the final structural design.
243. Had the Preliminary Design Representation not been made and relied on:

(a) the Preliminary Design would not have been developed into the final

structural design;

(b) Wadren would not have proceeded with the Stage 7 Works in accordance

with the defective final structural design; and

(c) the Stage 7 Buildings would not have been constructed in accordance with

the defective final structural design.

244.  As a result of the matters set out in paragraphs 237 to 243, Wadren has suffered

loss and damage.
245 |n the premises of paragraphs 237 to 244:
(a) Wadren; and
(b) QIC as subsequent co-awner of the Centre,

both being persons that have suffered loss or damage because of Probuild's
conduct in contravention of section 18 of the ACL are entitled to damages pursuant
to section 236 of the ACL against Probuild.

246. Further, in the premises of paragraphs 237 to 244, Wadren and QIC, having suffered
loss and damage as a result of Probuild’s conduct in contravention of section 18 of
the ACL, are entitled to seek an order for compensation pursuant to section 237 of
the ACL against Probuild.

PART VI - TEMPORARY AND PERMANENT RECTIFICATION WORKS

247. The Stage 7 Buildings were constructed by Probuild in reliance on the structural

design prepared by Calibre, such that the Buildings:

(a) contain the seismic design defects set out at paragraphs 105 to 108 and 141
to 147 above;

(b) contain the reinforced concrete design defects set out at paragraphs 111 to
114 and 151 to 155; and

(©) do nat have the required design life as set out in paragraphs 115 and 157.
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248. By reason of the defects pleaded in paragraph 247, the Stage 7 Buildings as

designed and constructed:

(a)
(b)
(c)
(d)

(e)

did not comply with the BCA, AS 1170.4: 2007 and AS 3600;
were structurally inadequate;
were at risk of failure in a seismic event;

being public venues, presented a danger to the public, tenants. and the

plaintiffs' employees and agents; and
did not have the required design life.
Particulars

As a result of the defects described in sections G and I:

(a) concrete has cracked and continues to crack in areas of the
Stage 7 Buildings, such as the floor of the car park and the

floor of retail areas;

{b} concrete has and continues to spall, loosen and break away
from corbels, corbel joints, movement joints, and dapped end
band beams in areas of the Stage 7 Buildings, such as the car
park and retail areas. In some locations the spalling and
cracking concrete is at height, located either on the underside
of the level one car park slab or in ceilings over retait and
storage areas. The height of the level one car park and
ceilings and the size of broken concrete sections, some of
which are in excess of 300mm x 300mm, creates a real
danger to people and property in the vicinity of the cracked or
spalling concrete, which has been eliminated or mitigated to
the extent reasonably practicable as a result of the Temporary

Measures (defined below).

Further particulars will be provided following expert evidence.

249. As a result of the defects in the Stage 7 Buildings pleaded in paragraph 247:

(a)

the plaintiffs have undertaken temporary 'make-safe’ works:

0] to eliminate or mitigate to the extent reasonably practicable the risk
that spalling concrete will cause personal injury or property damage to

occupants of the Stage 7 Buildings;
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to eliminate or mitigate to the extent reasonably practicable the risk
that one or more structural elements within the Stage 7 Buildings will

fail or collapse; and

(b) the plaintiffis have commenced permanent rectification works:

i

(i)
(iii)

to remediate structural inadequacies and ensure compliance with the

BCA and the relevant Australian standards;
to remediate damage to the Stage 7 Buildings; and

to ensure that the Stage 7 Buildings have the required design life.

To mitigate the risks presented by the defects in the Stage 7 Buildings and the

matters set out at paragraphs 247 and 248, Wadren and QIC:

(a) engaged contractors to undertake reasonable and necessary temporary

works to minimise the risks posed by the defects described above, by:

(iv)

D)
(Vi)

installing new and modified catch/drip trays beneath all accessible
corbel joints to prevent spailing concrete from falling and minimise the

sconsequent risk of injury;

installing plywood in the ceiling of the Myer tenancy in place of catch

trays;

installing props and temporary structural steel to certain columns, to
certain corbel joints, to support certain precast panels and at other
locations such as inside affected Tenancies to remove and reduce

structural reliance on overstressed corbel nibs;

erecting temporary barricades and crash barriers to protect the
propping system and prevent access to car spaces in areas where
make-safe works have been undertaken and where slab damage has

impacted the structural integrity of the fagade;
undertaking waterproofing works in the Target Tenancy; and

relocating trolley bays to increase available car parking areas due to

the reduction in car parking from other temporary works,

(collectively, the Temporary Measures).

Particulars
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Details of the Temporary Measures that have been undertaken are

set out in:

(a) MPN Group Pty Ltd, Consulting Engineers (MPN) Structural
Assessment Report on Stage 7 Carpark and Retail Concrete
Movement Joints dated 25 September 2019
[MPN.001.004.0519];

(b) MPN, Brief Report on Defects and Temporary Make-safe
Measures in Target dated 27 July 2020 [MPN.001.001.0837];

(c) MPN, Brief Report on Defects and Temporary Make-safe
Measures in Eastern Retail Area dated 27 July 2020
[MPN.001.001.08486];

(d) MPN, Brief Report on Defects and Temporary Make-safe
Measures in Stage 7 Carpark and Retail dated 28 September
2020 [MPN.001.009.0001];

(e) MPN, Brief Report on Defects and Temporary Make-safe
Measures in Area Around the Subaru Tenancy dated 10
October 2020 [MPN.001.001.1144];

4] MPN, Brief Report on Defects and Temporary Make-safe
Measures in Myer Area dated 10 October 2020
[MPN.001.001.1139];

(9) MPN, Letter regarding temporary Propping Measures in Stage
7 Carpark and Retail dated 20 September 2021
[MPN.001.001.0459];

{h) MPN, Pacific Werribee, Stage 7 Structural non-conformances
to compliance standards Report dated 7 February 2022
[MPN.001.001.9563];

0] MPN, Letter regarding Temporary propping Measures in
Stage 7 Carpark and Retail dated 8 June 2022
[MPN.001.001.0462];

) MPN, Addendum to MPN Expert report 11694-PJ01 dated 23
September 2022 [MPN.001.001.0464];
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(k) Works Contract, Pacific Werribee Shopping Centre - Catch
Tray Works, Propping Works and other Works, between
Wadren and QIC and Otto Construction Group Pty Ltd
[QIP.502.003.0729]; and

U] Make Safe Works Document List at Attachment 7 to Works
Specification of the Pacific Werribee Shopping Centre Stage 7
Defects Rectification Project — Major Project D&C Contract
between Wadren and Hacer Australia Pty Ltd
(QIP.502.003.0001].

Copies of the MPN reports, and the Works Centract and the Make
Safe Works Document List are held by the solicitors for the plaintiffs

and may be inspected by appointment.

(b) engaged consultants and contractors to:

(M)

(ii)

undertake periodic inspections and dilapidation surveys to:

(A) record the extent of the damage to the Stage 7 Buildings from

time to time; and

(B) confirm the structural adequacy of the Temporary Measures

and adjust those Measures as required following inspection,
(the Periodic Inspections), and

advise as to appropriate further incidental temporary measures and

reasonable and necessary rectification works.
Particulars

The Periodic Inspections and dilapidation surveys have been

undertaken by MPN. MPN has undertaken inspections as follows:
{a) July to August 2019 (initial inspection) [MPN.001.001.0519];

(b)  December 2019 to April 2020 [MPN.001.001.0700;
MPN.001.001.0813];

(c)  September 2020 [MPN.001.001.1429];
(d)  February to April 2021 [MPN.001.002.0001];

(e} September to November 2021 [MPN.001.001.0015;
MPN.001.001.0002];
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() February to April 2022 [MPN.001.001.0152]; and

() September to October 2022 [MPN.001.001.0300].

Particulars of the MPN Periodic Inspections are set out in MPN
Reports detailing those inspections. Copies of those reports are held
by the solicitors for the plaintiffs and may be inspected by

appointment.

In addition, Wadren has engaged a builder under a design and construct contract to
undertake the following necessary and reasonable permanent rectification works to

the Stage 7 Buildings:

(a) installation of a seismic bracing system consisting of 'K-braces’ and steel
plates to bind adjoining structural blocks and prevent them from deflecting

significantly and behaving independently of each other;

(b) installation of additional structural columns and supports to deal with issues
where load-bearing precast walls are connected to and support structural

slabs and band beams;

(c) installation of an underslung steel structure and steel posts to remove

structural reliance on carbels; and
(d) installation of permanent catch trays to prevent spalling cencrete from falling.
(the Permanent Rectification Works).
Particulars
Details of the Permanent Rectification Works are set out in:

(@) MPN, Pacific Werribee, Stage 7 Structural non-conformances
to compliance standards (report), 7 February 2022
[MPN.001.001.9563004-0001];

(b) the Work Specification of the Pacific Werribee Shopping
Centre Stage 7 Defects Rectification Project — Major Project
D&C Contract between Wadren and Hacer Australia Pty Ltd
[QIP.502.003.0001]; and

(b) the Project Definition Statement and Contract Variation Deed
between Wadren and Hacer Australia Pty Ltd dated
25 October 2022 [QIP.502.003.0421].
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252. The Permanent Rectification Works were commenced in early 2023 and are

proceeding in stages.

PART VIl - LOSS

Q Rectification cost

253,  Loss has been incurred and will continue to be incurred by Wadren and QIC in

respect of the costs of:
(a) the Temporary Measures;
(b) the Periodic Inspections;

(c) the rectification work required to address the defective confinement ties in the
area of the Purple Tower Zone as set out at paragraphs 114(h) and 155(h)

above {the Confinement Tie Rectification); and
(d) the Permanent Rectification Works.
Particulars

(a) The Temporary Measures works (incl GST) and Periodic
Inspections and related costs as at 1 October 2023:
$10,628,548.86

(b) Permanent Rectification Works (incl GST): $199,199,922.04

(c) Particulars of the costs of the Temporary Measures, Periodic
Inspections, Confinement Tie Rectification, and Permanent
Rectification Warks will be provided following completion of

the Permanent Rectification Works and expert evidence.

254. Before Wadren and QIC, or a future owner of the Centre, can construct additional
levels on the Stage 7 Buildings in the manner contemplated during the Stage 7
Works, additional bracing works are required to be carried out throughout the

Stage 7 Buildings.
Particulars

The additional ievels that were contemplated as part of the Stage 7 Works

are described in the following documents:
{a) Variation Order No. 120.

(b} Variation Order No. 182.
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(c) Variation Order No, 166.

(d} Email from Mark Kozakiewicz of Buchan to Curtis Gillett of Wadren
dated 20 May 2019 regarding 'Future Proofing markup' and
attachments [QPW.500.016.3854].

(e) Calibre calculation sheet dated 5 August 2015 depicting future
proofed columns and footings [CAL.500.001.5281].

In the premises of paragraph 254, the Centre as a whole has diminished in value by
at least the amount of the additional rectification costs required to enabie the
additional levels contemplated during the Stage 7 Works (the Diminution of Value

Loss)
Particulars

Particulars of the Diminution of Value Loss will be provided following expert

evidence.

Additional Loss
The defects described in sections G and | have the effect of.

(a) increasing the extent of maintenance works required in respect of the

Stage 7 Buildings {the Maintenance Loss). and
(b) reducing the durability of the Stage 7 Buildings ({the Durability Loss).
Particulars

Particulars of the Maintenance Loss and Durability Loss will be provided

following expert evidence.

The Temporary Measures works and the Permanent Rectification Works have had
and, together with the Confinement Tie Rectification, will have a deleterious effect

on:
(a) the satisfaction and experience of customers to the Centre;
(b} the visual presentation of the Centre;

(©) the use and enjoyment of the Stage 7 Buildings, by customers, tenants, and

the plaintiffs; and
(d) the reputation of the Centre,

(the Satisfaction Loss).
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Particulars

Particulars of the Satisfaction Loss incurred as a result of the Tempaorary
Measures, the Permanent Rectification Works and the Confinement Tie
Rectification will be provided following completion of the Permanent

Rectification Works and expert evidence.

The Co-owners have implemented and will continue to implement measures in order

to mitigate the Satisfaction Loss (the Mitigation Works).
Particulars

Particulars of the Mitigation Works will be provided following completion of

the Permanent Rectification Works and expert evidence.

Loss has been incurred and will continue to be incurred by Wadren and QIC in

respect of the costs of the Mitigation Works.
Particulars

Particulars of the costs of the Mitigation Works will be provided following

completion of the Permanent Rectification Works and expert evidence.
The Permanent Rectification Works will cause:
(a) a permanent reduction of gross lettable area; and
(b) a permanent reduction in car park spaces,

as a result of the installation of structural members in some Centre tenancies and

car parks in the manner described in paragraph 251.
Particulars

Particulars of the reduction of gross lettable area and reduction in car park
spaces as a result of the Permanent Rectification Works will be provided

following expert evidence.

In the premises of paragraph 258, the Permanent Rectification Works will result in:

(a) a reduction in market rent for some Centre tenancies; and
(b) a reduction in the market value of the Centre as a whole,

(the Permanent Centre Loss).

126



262.

263.

264.

265,

CEM-1

127

Particulars

Particulars of the Permanent Centre Loss incurred as a result of the

Permanent Rectification Works will be provided following expert evidence.

Tenancy liabitity

The Temporary Measures have caused, and the Permanent Rectification Works

have and are likely to cause, disruption to the business of some Centre tenants (the

Affected Tenants).

In the premises of paragraph 262, the plaintiffs have been and will likely be subject

to claims from the Affected Tenants.
Particulars

Particulars of the claims from Affected Tenants will be provided following

completion of the Permanent Rectification Works.

The claims from Affected Tenants will cause loss and damage to both Wadren and
QIC (the Affected Tenant Loss).

Particulars

Particulars of the Affected Tenant Loss and the proportions in which those
losses will be borne by Wadren and QIC will he provided following

completion of the Permanent Rectification Works and expert evidence.

Indemnities

Further to the matters set out in paragraphs 253 to 264 above, Wadren is entitled to

be indemnified by Probuild for its losses arising from:

(a) the cost of the Temporary Measures, the Periodic Inspections, the
Confinement Tie Rectification, the Permanent Rectification Works and the

Mitigation Works;
(b) the Diminution of Value Loss;
(c) the Maintenance Loss;
(d) the Durability Loss;
(e) the Satisfaction Loss;
() the Permanent Centre Loss; and

(o) the Affected Tenant Loss,
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pursuant to the indemnities provided by clauses 9.3(b), 17.1 and 51.1 of the D&C

Contract.

Summary of losses claimed

By reason of the matters set out above, the plaintiffs have suffered or will suffer loss

in respect of the follawing matters:

(a)

U
(9)

the cost of the Temporary Measures, the Pericdic Inspections, the
Confinement Tie Rectification. the Permanent Rectification Works and the

Mitigation Works;

the Diminution of Value Loss;
the Maintenance Loss;

the Durability Loss;

the Satisfaction Loss;

the Permanent Centre Loss; and

the Affected Tenant Loss,

(collectively, the Total Losses).

The plaintiffs are entitled to recover the Total Losses from the defendants pursuant

to the causes of action described herein.
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AND THE PLAINTIFFS CLAIM:

A. As against Probuild:

(a)
(b)

Wadren claims damages for breach of contract in a sum to be determined;
the plaintiffs claim:

(i) damages pursuant to section 236 of Australian Consumer Law in a

sum to be determined,

(ii) an order for compensation pursuant to section 237 of the ACL;
(i) interest; and
(iv) costs.

B. As against Calibre:

(a)
(b)

(@

(b)
(c)

(a)

Wadren claims damages for breach of contract in a sum to be determined;
the plaintiffs claim:

(i damages pursuant to section 236 of Australian Consumer Law in a

sum to be determined,
{ii) an order for campensation pursuant to section 237 of the ACL;
iii) interest; and

(iv) costs.

As against Cesarello, the plaintiffs claim:

damages pursuant to section 236 of Australian Consumer Law in a sum to be

determined;
an order for compensation pursuant to section 237 of the ACL;
interest; and

costs.

As against Gardner:

Wadren claims:
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(1} damages for breach of contract in a sum to be determined;

(i) further and / or alternatively, damages for negligence in a sum to be

determined,;
(b) the plaintiffs claim:

(i) damages pursuant to section 236 of Australian Consumer Law in a

sum to be determined,
(i) an order for compensation pursuant to section 237 of the ACL,;
{iiiy interest; and

{iv) costs.

E. As against Slatter:
{(a) the plaintiffs claim:

(i) damages pursuant to section 236 of Australian Consumer Law in a

sum to be determined,
(i} an order for compensation pursuant to section 237 of the ACL;
(iif) interest;
(iv) costs

{b) Wadren claims damages for negligence in a sum to be determined.

Dated: 26-Octeber202319 December 2023

Nicholas Pane

Geraldine Gray

.................................................

Allens
Solicitors for the plaintiffs
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL COURT
TECHNOLOGY, ENGINEERING AND CONSTRUCTION LIST S Cl12023

BETWEEN

WADREN PTY LTD (ACN 005 537 235) IN ITS CAPACITY AS TRUSTEE FOR THE
HOPPERS CROSSING UNIT TRUST (ABN 83 405 769 465) AND QIC WERRIBEE PTY
LTD (ACN 624 121 204) AS TRUSTEE FOR THE QIC WERRIBEE TRUST (ABN 76 994
021 211)

Plaintiffs

and

PROBUILD CONSTRUCTIONS (AUST) PTY LTD (SUBJECT TO A DEED OF COMPANY
ARRANGEMENT) (ACN 095 250 945)

First defendant

AND OTHERS (ACCORDING TO THE SCHEDULE)

SCHEDULE OF PARTIES

WADREN PTY LTD (ACN 005 537 235) INITS CAPACITY AS TRUSTEE FOR THE

HOPPERS CROSSING UNIT TRUST (ABN 83 405 769 465)
First plaintiff

QIC WERRIBEE PTY LTD (ACN 624 121 204) AS TRUSTEE FOR THE QIC WERRIBEE

TRUST (ABN 76 994 021 211)
Second plaintiff

and
PROBUILD CONSTRUCTIONS (AUST) PTY LTD (SUBJECT TO A DEED OF COMPANY

ARRANGEMENT) (ACN 095 250 945)
First defendant

EGIS CONSULTING PTY LTD (ACN 109 448 982)
Second defendant

GARDNER GROUP PTY. LTD. (ACN 056 178 262)
Third defendant

DARREN JOHN SLATTER
Fourth defendant

ANTHONY GERARD CESARELLO
Fifth defendant

26-Getober-202319 December 2023
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e 1 —Defi
The following are terms defined in 1 alemel laim and the paragraphs identified refer o the

relevant paragrarhs of the Statement of Claim,
28 Apyil Letter Representations is defined in paragraph 200(b}.
ACL js defined in paraqraph 205(g).
Affected Tenant Loss is defined n paraqaraph 204.
Affected Tenants is defined in paragraph 262.
BCA is defined in paragraphs 19(b)(ii) and 37(a)ii.

Building Act is defined in paraaraph 37@)(0k

Building Requlations is defined in paraqraph 37(a)(ii).
me_ﬁ_

Calibre 1507 Re ntatio defined in paragraph 199.
leggrg Certificates is defined in gg[gqmouﬁ

WWWDQLQM&
Calibre Novation Deed is defined in paragraph 16.

Calibre Repprting QObligations is defined in para

CCA s defined in paraqrarh 203.

Centre is defined in paraaraph 10.

Cesarello s defined in paragraph 7.

Cesarello 1507 Representations is defined in paragraph 198,
Cesarello Certificates is defined in paragraph 103,
Confinement Tie Rectification iz defined in paragraph 253(¢).
D&C Contract is defined in paragraph 31.

Diminution of Valye Loss is defined in paragraph 255.
Dispensation is defined in paraaraph 40(b).

Durabilitv Loss is defined in paraaraph 256(b),

Earthqyake Representation is defined in paraaranh 200(R)(iD,

EQQ.M.ED@M.QMQ.QDD&.

ryctur, i fined i raaraph 43(cl.
FIOA is defined in paraqraph 32(a),
Gardneris defined in paragraph 8.

Gardner Novation Deed is defined in paragrapp 25.
General Conditions is defined in naradranh 32(b).
Impartial Engineer is defined in nargaranh 174(D)itk
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Indenendent Enaineer is defined in paragraph 174(b)(i}.
Maintenapce Loss js defined in paragraph 256(a).

Mitigation Works is defined in paraqraph 258.

Monthly Statement Representations s defined in paragraph 213.
MPN js defined in paragraph (a) of the parliculars to paragraph 250(z).
Novation Representation js defined in paragraph 211.

QOversized blocks is defined in nargaraph 47,

Periodic Inspections is defined in paragrarh 250(bj(i).
Permanent Centre Loss is defined in paraaraph 261.

Permanent Rectification Weorks is defined in paradraph 251,
Permit Representations is defined in paragraph 226

Preliminary Design Representation is defined in paragraph 238,
Principal's Project Requirements (PPR) is defined in paraqraph 34.
Probuild is defined in pgraqraph 3.

Probuild Desian Obligations is defined in paraqraph 127.

QIC is defined jn paraaraph 2.

Reinforced concrete desiqn defects is defined in pgraq raph 116.
Risk of Harm is defined in paraaraph 187

Satisfaction Loss is defined in paragraph 257.

Seismic desiqn defects is defined in paraoraph 116.

Simplified design is defined in paragraph 66(b).

Siatter s defined in paraaraph 9.
Slatter Memo is defined in pargaraph () of the particulars {o paraqraph 172.
Spenceris defined in paragraph 103.

Spencer Certificates is defined in paragraph 103,
Stage 7 Buijldings is defined in paraaraph 13.

Stage 7 Works is defined in paragrapp 13,
Tempgorary Measures is defined in paragraph 250(a).
Total Losses is defined in paragraph 266,

Wadren is defined in paraaraph 1,
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Form 2 Rule 2.2
Version 3, approved 8/10/2018 UCPR Schedule 1A

ORIGINATING APPLICATION
SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbane
NUMBER:@s 13331 of 2023

IN THE MATTER OF PROBUILD CONSTRUCTIONS (AUST) PTY LTD (SUBJECT TQ A
DEED OF COMPANY ARRANGEMENT)
ACN: 095 250 945

First applicant WADREN PTY LTD (ACN 005 537 235} INIT3
CAPACITY AS TRUSTEE FOR THE HOPPERS
CROSSING UNIT TRUST (ABN 823 405 768 465)

AND

Sccond applicant;  QIC WERRIBEE PTY LTD (ACN 624 121 204) INITS
CAPAGCITY AS TRUSTEE FOR THE QIC WERRIBEE
TRUST (ABN 76 994 021 211)

AND

First respondents:  SALVATORE ALGERI, JASON TRACY, DAVID ORR
AND MATT DONNELLY IN THEIR CAPACITIES AS
DEED ADMINISTRATORS OF THE DEED
COMPANIES (LISTED IN SCHEDULE 2)

AND

Second respendent  PROBUILD CONSTRUCTIONS (AUST) PTY LTD
(ACN 095 250 945) (SUBJECT TO A DEED OF
COMPANY ARRANGEMENT)

A. DETAILS OF APPLICATION
This application is made under section S00K of the Corporations Act 2007 {Cth)
{Corporations Act) and section 70-9C cf the Insoivency Practice Schedu'e {/PS) coniained

n Scheduie 2 1o the Corparations Act

e L Allens
sticatio
Originating appiication Leyel 26, 480 Cupen Streel
filekun- b’ of the apobeants Brizhane GLD 4600

Tet (07) 3324 2000

Fax (U7} 2334 3dda

Erral i chzel loq@allens com.au
Rel MBIR-CSKMB120884226

—-Rule2.2

ELIGE 0707FE0MT 12088CREE
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[\

On the facts stated in he supporing affidavil the Applicanis apdly for orders that, pursuant

lo seciion 600K of the Corporations Act and seclion 70-80 of the IPS:

1. The First Respondents give to the First Applicant and the Second Applicant the

tollowing relevant materiat and information:

ras
13

(E)

In respect of the professicnal indemnity insurance nolicies which insured
Probuild Constructions (Aust) Pty Lid (Probuild) issued by AIG Limited, Stars
Underwriting Agents Limited for and on behalf of Lioyd's Underwriler
Syndicate No. 1972 CVS and HCG International Insurance Company PLC
covering the 30 June 2020 to 30 June Z022 policy years. all docinments
{including letters, emaile. faxes, tile notes and other written communications,
whether electronic or hatd copy (Documents), that are of have heenin the
possession, cusiody or pewer of Probuild, relating to any nofification made by
Prabuild in respect of.

(i} the Notification of Claim (as defined n paregraph 11 of the affidavit of
Corin Eiteen Moarcom afiimed on 20 October 2023 to be fiied with this
application {Morcom Affidavit}),

{ii} the Structurz! Defects {as definad in paragraph 12 of the Morcom
Altidavil),

ini) the MNor-struciural Defecls (as defined in paragrapn 14 of the Marcom
Affidavily; and

{iv) the Ciher Defecls (as defined in paragraph 13 of the Morcom
Affidavit},

{collectively. the Claims).

|- respect of the excess professional indemnity insurance policies held by

Probuid far the policy years 30 June 2019 ta 20 June 2022, all Ducuments

Ihat are or have been in he possassion. custody o power of Probuild relat:ng

1o any notifieation of the Ciaims undear those nolicies

All Docurnents thal are or have been in thie possession, cuslody or power of

Probuild that relate o the remaining limi of ‘ndemnity or the exlent 10 which

the limit of indemnily on gach policy has bean exhausied or ernded in respec

of each of:

{i) the policies referrad 1o in paragraphs 1{a) and {b); and

EDRSD $U707TE00v 120004236
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(i} the profsssional indemnity insurance policies which insured Probuild
issued by AIG Limitce, Starr Undenwriting Agents Limted for and on
tehall of Lloyd's Underwriter Syndicatz No. 1919 CVS and HCC
tnlarnatianal Insurance Company PLC covering the 30 June 2018 o

30 June 2020 policy year,

(colleciively, the Relevant Policies).
{d) I+ e allernatve to (2), confirmation of the remaining limit of indsmnity or the
exient 1o which the limil of indemnity on each policy has been exhausted or

aroded in respect of each of the Relevant Policies.

{e) Al Documentis that sre or have been in the pogssssion, custody or power of
Probuild relating to wnciher any other claims have beén made upon any of
the Relevant Policize and the details of any such claims, including any
resolution of them.

N inohe sllernative to (e). confirmation of whether any other claims have been
made upon any of the Relevant Policies and the details of any such claims,

including any resclution of them.

q) All Documien:s that are or have been in the possession, custody or power of

Probuild relaling 1o any correspondencs hetween Probuild or the First
Respondents (in their capacily as administrators or deed administrators of
Probuild) and sny relevan: insurer in relation to the remaining Himit of

indermnity on gach of the Relevant Policies.

The Firsl Respondents give 10 the First Applicant all Documents that are or have
been in the possession, custedy or power of Probuild elating to any correspondence
hetween Probuild of ihe First Respondents {in their capacily s administraiors or
desd adminisiratars of Probuild) and any relevant insurer in relation te the grant or
genial of indemnily, and the condilions imposed on any grant of indemnity. in rospect

o e Claims under ke policies referrec to in 1{a) and 1th) above.

Tne Hirst Respandents give o the Second Applicant all Docomenis that are or have
been in the possassion, custody or pawer of Frobuild retating to any correspondence
helween Probuild of the First Respondents (in their capacity as administrators or
desd administrators of Probuild) and any relevant insurer in relation lo the grant or
genizl of indemnity, and the conddions imposed on any grant of Indemnity, in respect

of the Claims under ke Relevant Pelicies.

FO707 0B 1 120693226
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Date: 20 Cctober 2023

T0O:

Of:

TO:

Of:

CEM-2

The material and information ordered to be given under paragraphs 1 to 3 above is
limited to nominated represeniatives of the Applicants on terms that, prior to receiving
ihat malerial 2nd information, they sign the confidentiality underlaking attached in

Schedule 1.

The Applicants have lgave, nunc pro tunc, to begih and proceed against the Second
Respondent in respect this proceeding pursuant to section 444E(3) of the
Corperations Act 2001 (Cth).

The First Applicant and the Second Applicant pay the First Respondents' reasonable
costs in complying wilh any order made compelling produciion pursuant to section

70-90 of the IPS.
Such other relief as the Honourable Court deems fit.

There be no arder as to costs.

Signature the applicants’ legal practitioner

NOTICE TO RESPONDENTS

Salvatore Algeri, Jason Tracy, David O And Matl Donnelly in their capacities as
Deed Adminisirators of the Deed Companies (listed in Schedule 2)

C/- Deloitte Financial Advisory
477 Collins Street
Melbourne VIC 3C00

dlinakcr@deloitte.com.au
Probuild Construclions (Aust) Pty Lid (ACN 095 260 945) (Subject To A Deed Of
Company Arrangement)

C/- Deloitte Financial Advisory
477 Collins Street
Melbourne VIC 3000

This application will be heard by the Court at Law Courls Complex, 304 George Street,

Brisbane at | amon Ocioney 2023,

EOSE 8070776001 120984276
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I you wish 1o oppose this application o to srgue that any different order should be made,

you must appear before the Cour in person of by your lawyer and you shall be heard. If you

co not appear al the hearing ths orders sought may be made without further nolice o you.

In aadition you musi before the day for hearing file a notice of appearance in this Registry.

The nctice should be in Form 4. You must serve a copy of it at the appiicant’s address for

service shown in this application as scon as possible.

C.

Date of filing: 20 0CT 2633

D,

FILING

Re
|

This criginating application is filed by Allens, solicitor for the Applicants.

SERVICE

The applicarts' address for sarvice is!

Applicants’ salicilor Michzel Hloll

And firm name: Allens

Lddress for service: Level 2E, 480 Queen Street. Brishbane QLD 4000
Telephone: (07) 3334 30C0

Fax: (073334 3444

Itis intended to serve a copy of this originaling application on e&ch respondent and on any
5 < = H

person listed below:

o

Szivaiore Algeri, Jason Tracy, Cavid Qrr And Matt Donnelly in ther capacities as
Deed Adrinistrators of the Deed Companies (listed n Schedule 2).
Probuild Canstruclions {Aust) Ply Lid (ACN 085 250 948) {Subject 10 a Deed of

Company Afrangement)

FIISE BUTOTTELOYT 120994226
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SCHEDULE 1 - CONFIDENTIALITY UNDERTAKING
Name:
Pasition’
Company

Address:

In this underiaking.

“Confidential Document” means & document or information given by the Disclosing Parly

pursuart fo erdars made in the Pracseding,

"Confidentiality Undertaking” mean a confidentiality underiaking in the form of this

undertaking.
"Court” means (he Suprems Gourl of Queens.and.

“Disclosing Party” means the respondent giving the Confidential Docurment pursuart 1o

orders made in the Proceeding.
"Proceeding” mesns Supreme Court of Queensland preceeding [ic be inseited)].

“Receiving Party” means lhe party raceiving the Confidential Documant pursuant orders

made in lhe Proceeding

| hereby undertake to the Disclosing Party that:

1 [ will keep confidential any Conlidential Decument.
2. will not use any Conlidential Document for 8 purgose other than.

{a)  he purpose of the Proceeding;

{t) sonsidering whelher the Applicants {or one of them) cormmence or continue

procesdings against the Respondents (or ore of more of them) or against any

insurers in relatior to the Claims {zs that term is defined in the arigingling
appheation filed [fo Ge mseriedl) {a Separate Proceeding) For the avoidance
of doubl, Sunreme Court of Vidoria Proceeding S ECI 2023 DOGBO is a

Separate Proceeding for this underiaking; of

Originating application Allens
Levei 26, 48C Queen Street
Filed on betall of. the applicar:s Brishane GLD 4000

Tel (073334 3000

Fax [07) 3334 2424

Email Micnael lloli@allens com atl
Red MGIB:CSRMBI 120994228

Furm 2 - RFule 2.2

EQSE EDTOTTA0MVE 12008-22€
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%

{ci {ke purpoass of any Separaie Proceeding.
& | will not disclose any Confidential Docurrent 1o any perzon except:
{a) the toliowing persons:

i external counsel and solicitors {including parinars and staff whether legal
praclitioners or ctherwise) retained by he Receiving Party 1o the

Froceeding or any Separale Proceeding:

i.  emoloyses or nominated representatives of the Receiving Party who

have exscuted a Confidentiality Undertaking:

i, employess, directors, officers or nominated repressntatives of refated
badies corporaie of the Recewing Parly who have exceouted a

Conhdantiality Underzking;

iv. 1ihird party experts or consulfants retaned by the Receiving Pary who

have executcd a Conficentiality Undertaking;

v.  third parly litigalion support personnel retained by the Receiving Farty

who have execuied a Confidentiality Underlaking; or
(b} to a Judge or employes of the Courl; or
{c) wilk: the writlen consent of the Disclosing Party or its sclicitors; ar
{i) with the leave of the Count: or
(&) as cempelied by law.

4 | ackncwledoe that my obligations ander this undertaking will continue after the

conclusion of the Proceeding and any Separate Froceeding, and any appeals

therefrom.

5. Al ihe conclusion of the Procaeding and any Sgparate Proceeding. and any appeals
therefrem, Twill, upon the wiitien request of the firsl respor.dents, teke reasonable
sigps 1o
(a2} destray any hard copies of Confidential Docwneris; and
{0} deizte any elactronic copies of Confidential Dasumenis

Signaiure:

Date:

FLISR UTOFTEO0YT 120894220
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SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbanc
NUMBER: i 2023

PROBUILD CONSTRUCTIONS (AUST) PTY LTD (SUBJECT TO A DEED OF COMPANY

ARRANGEMENT)
ACN: 095 250 945

SCHEDULE 2 - DEED COMPANIES

WEBHO Austialia Ply Ltd {Subject To A Deed Of Cormpany Arrangementy ACN 088 683 681

WEHO Construction Australia Pty | td {Subject To A Deed Of Company Arrangement) ACN
149 Q01 931

Northonas! Hoidings Ply Lid {Subject To A Deed Of Company Arrangemrent) ACN 008 298
780

Probuild Constiuctions (Austy Ply Lid (Subject To A Deed Of Company Arrangement) ACN
005 250 945

Probuiid Civie Ply Ltd {Cormerly Prebuild Civil (QId} Ply Lt (Subiect To A Deed Cf Company
Arranpementl ACN 010 870 587

FCA (QId) Ply - 1d (Subject To A Daed Of Comngany Arrangement} (Formerly Probuild
Conelruchons (QId) Ply Lic) ACN 141 148 245

Probuild Censtruclions {NSW) Pty Lid i Subject To A Deed Of Company Arrangement) ACN
1665 675 874

Probuitd Construstions (VIC) Ply Lid {Stiject Ta A Deed Of Campany arrangement) ACN
165 675 865

Probuild Constructiors (WA) Pty Ltd (Subject To A Deed Cf Company Arrangement) ACN
165 676 095

Erobuile Constructionrs (OLD) Pty Lic (Subject To A Deed Of Company Arrangement) ACN
166 968 034

ACN 008 636 794 Fiy Lid (Subject To A Deed Of Company Arrangement) {Formmerly
Prabuild Censtructions (NSW) Ply Lid) ACN 09¢& 868 794

Comlexx Holdings Pty Ltd (Subject To A Deed Of Company Arrangement) ACN 144 707 022
Contexx Phy Ltd (Subject T A Deed Of Cempany Arrangement; ACH 147 249 708

Pradev Murphy Py Lid {Subject To A Deed Cf Compan Arrangement) ACN 120 758 803
¥ (=uy pany g
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Frodev Investments 4 Fiy [ 1d (Subject To A Deed Of Company Arrangeiment! ACN €28 248
GE3

Monaco Hickey Pty Lid (Subject Tu A Deed Of Company Arrangemant) ACN 144 946 611

Date. 20 Oclober 2023

EQSH BO7CT7H00v 120854028
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